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RULES  AND  REGULATIONS 


Title  6 — Economic  Stabilization 
CHAPTER  I— COST  OF  UVING  COUNCIL 

PART  152— COST  OF  UVING  COUNCIL 
PHASE  IV  PAY  REGULATIONS 

Executive  and  Variable  Compensation 
Regulations 

On  August  31,  1973,  the  Cost  of  Living 
Council  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (38 
FR  23628).  That  notice  proposed  new 
rules  for  executive  and  variable  compen¬ 
sation,  to  be  effective  on  and  after 
August  29,  1973.  Interested  persons  were 
allowed  to  submit  written  comments  and 
suggestions  up  to  September  17,  1973. 
Comments  and  suggestions  received  after 
that  date  and  prior  to  October  24,  1973, 
although  not  required  to  be  considered 
under  the  terms  of  the  notice,  have  been 
considered  because  of  the  short  time  pre¬ 
scribed  in  the  notice. 

The  Cost  of  Living  Council  received 
approximately  140  written  comments, 
representing  the  opinions  of  several  hun¬ 
dred  firms.  The  majority  of  commenta¬ 
tors  took  issue  with  the  stabilization  pol¬ 
icies  reflected  in  the  proposed  rules.  A 
number  of  commentators  also  raised 
technical  questions  and  made  sugges¬ 
tions  for  the  resolution  of  problems  that 
might  arise  under  the  proposed  regula¬ 
tions.  Following  a  careful  reexamination 
of  the  issues,  the  Council  has  reaffirmed 
the  basic  policy  determinations  expressed 
in  the  proposed  rules.  However,  the 
Council  has  made  modifying  policy 
changes  and  technical  clarifications  in 
the  regulations  set  forth  below  in  order 
to  prevent  the  creation  of  certain 
inequitable  situations. 

The  discussion  which  follows  high¬ 
lights  certain  differences  between  the 
proposed  rules  and  the  final  regulations. 
It  is  not  intended  to  cover  all  changes 
since  many  reflect  style,  format,  and 
minor  revisions  of  an  insubstantial 
nature. 

Policy  changes.  The  first  policy  change 
relates  to  revision  of  the  computation 
method  prescribed  in  proposed  §  152.130 
(e).  Under  the  proposed  rule,  incentive 
compensation  payments,  awards,  or 
grants  to  members  of  an  executive  con¬ 
trol  group  (ECG)  were  subjected  to  a 
formula  that  required  application  of  an 
apportionment  factor  to  the  allowable 
amount  for  the  plan  o:*  practice  unit  be¬ 
fore  adjustment  for  changes  in  composi¬ 
tion  of  the  executive  control  group.  A 
number  of  commentators  pointed  out 
that  application  of  that  formula  would 
in  many  cases  result  in  a  continuing  re¬ 
duction  of  bonus  payments  in  firms  which 
will  retire  relatively  sizeable  numbers  of 
senior  executives,  because  retiring  ex¬ 
ecutives  are  replaced  by  executives  who 
may  receive,  initially,  lower  salaries  than 
the  salaries  paid  to  those  being  retired. 
Accordingly,  §  152.130(e)  (1)  has  been 
modified  to  require  apportionment  to  the 
executive  control  group  after  adjustment 
of  the  allowable  amount  for  changes  in 
the  composition  of  the  entire  plan  or 
practice  unit.  To  implement  this  change 
the  Council  has  deleted  the  proposed  ad¬ 


justment  factor  for  the  ECG  in  §  152.130 
(e)  (3)  and  from  the  formula  in  §  152.130 
(e)(1). 

A  second  policy  change  relates  to  the 
alternate  rule  for  computing  the  limita¬ 
tion  on  wage  and  salary  increases  appli¬ 
cable  to  members  of  the  ECG,  set  forth  in 
§  152.130(d)  (3).  Under  the  proposed 
“special  rule”,  a  firm  was  permitted  to 
elect  to  treat  members  of  the  ECG  as  if 
they  constituted  a  separate  appropriate 
employee  unit.  Pursuant  to  this  rule,  a 
firm  was  permitted  to  compute  a  base 
compensation  rate  for  the  ECG  and  make 
increases  in  such  rate  to  members  of  the 
ECG  within  the  general  wage  and  salary 
standard  in  the  manner  permitted  by  the 
computation  rules  in  effect  during  Phase 
II  (Subpart  E  of  6  CFR  Part  201) .  Apply¬ 
ing  the  logic  expressed  in  the  comments 
with  respect  to  attrition  and  turnover  of 
members  of  the  ECG  that  precipitated 
the  first  policy  change  discussed  above, 
the  Council  determined  that  this  alter¬ 
nate  computation  of  increases  in  the  base 
compensation  rate  with  respect  to  a  fiscal 
year  should  not  include  the  method 
which  allows  projection  of  increases  ad¬ 
justed  for  changes  in  the  composition  of 
the  group  from  the  beginning  to  the  end 
of  the  fiscal  year.  Accordingly,  §  152.130 
(d)(3)  has  been  modified  to  restrict  com¬ 
putation  of  increases  in  the  average 
straight-time  hourly  rate  to  a  method 
which  in  effect  “freezes”  composition  of 
the  group  to  that  in  existence  on  the 
fiscal  base  date.  Thus,  firms  electing  the 
alternative  computation  in  §  152.130 
(d)  (3)  are  expressly  required  to  use  the 
method  prescribed  in  6  CFR  §  201.57,  and 
are  prohibited  from  using  the  method  set 
forth  in  6  CFR  §  201.56. 

The  final  policy  change  involves  the 
question  of  retroactivity  as  it  affects 
plans  and  practices  adopted  under  the 
Phase  IH  rules  for  self-administration. 
The  proposed  rules  required  that  new 
plans  or  practices  which  were  adopted 
during  Phase  III,  and  which  included 
members  of  the  ECG  as  plan  or  practice 
participants,  would  be  required  to  be  sub¬ 
mitted  to  the  Council  for  approval  and 
determination  of  a  base  year  amount. 
In  effect,  this  may  have  constituted  a 
retroactive  rescission  of  the  Phase  III 
rules  which  permitted  the  adoption  of 
new  plans  or  practices  under  the  guide¬ 
lines  for  self -administration  and  without 
requiring  prior  approval.  The  Council 
has  determined  that  plans  or  practices 
involving  ECG  members  finally  and  for¬ 
mally  adopted  after  January  10,  1973, 
and  communicated  to  plan  or  practice 
participants  or  management  personnel 
responsible  for  administration  of  the 
plan  or  practice  prior  to  August  29,  1973, 
will  not  be  required  to  be  submitted  for 
prior  approval,  whether  or  not  payments 
under  such  plans  or  practices  have  been 
made  prior  to  August  29,  1973.  These 
changes  are  reflected  in  paragraphs  (b) 
(2)  (iv),  (c)  (4)  (iii),  and  (f)  (3)  of  §  152.- 
124  and  comparable  provisions  of 
§  152.125.  The  Council  in  the  proposed 
rules  did  not  contemplate  that  new 
“qualified”  stock  option  plans  adopted 
under  Phase  III  self -administration 


rules  should  be  submitted  for  prior  ap¬ 
proval,  and  this  point  has  been  clarified 
in  the  final  regulations. 

Clarifying  and  technical  changes.  Sec¬ 
tion  152.121  Scope.  Paragraph  (a)  of  this 
section  has  been  revised  to  make  clear 
that  all  provisions  in  Part  130  and  Part 
201,  relating  to  executive  compensation 
(other  than  relevant  provisions  of 
§  201.76,  and  relating  to  fiscal  years  be¬ 
ginning  prior  to  August  29,  1973),  are 
superseded,  effective  August  29,  1973. 

Section  152.123  Executive  salaries  and 
job  perquisites.  Paragraph  (a)  of  this 
section  has  been  revised  to  make  clear 
that  the  section  applies  whether  pay  ad¬ 
justments  in  the  appropriate  employee 
unit  are  subject  to  mandatory  controls 
or  self -administration. 

Section  152.124  Incentive  compensa¬ 
tion  plans.  The  policy  change  made  with 
respect  to  plans  previously  put  into  effect 
by  firms  subject  to  self-administration 
during  Phase  in  is  discussed  above  and 
is  reflected  in  paragraphs  (b)  (2)  (iv) ,  (c) 
(4)  (iii),  and  (f)(3).  Thus,  incentive 
compensation  plans  adopted  during 
Phase  m  prior  to  August  29,  1973,  un¬ 
der  the  guidelines  in  §  130.14  and  Ap¬ 
pendix  B  to  Part  130  need  not  be  sub¬ 
mitted  for  prior  approval  and  valuation 
by  the  Council.  Paragraph  (f)  of  this  sec¬ 
tion  has  been  revised  by  adding  a  new 
paragraph  (f )  (2)  to  make  clear  that 
when  determining  an  allowable  amount 
for  any  subsequent  plan  year,  under  a 
plan  in  effect  on  November  13,  1971,  the 
employer  may  select  a  base  year  differ¬ 
ent  from  the  one  selected  in  determining 
the  allowable  amount  for  an  earlier  sub¬ 
sequent  plan  year. 

Section  152.125  Incentive  compensa¬ 
tion  practices.  The  revisions  and  modifi¬ 
cations  made  in  this  section  have  been 
made  for  substantially  the  same  reasons 
as  the  revisions  and  modifications  in 
§  152.124. 

Section  152.126  Certain  stock  options. 
Paragraph  (a)  of  this  section  has  been 
j-evised  to  make  clear  that  “qualified” 
stock  option  plans  may  operate  under 
the  rules  for  self -administration,  whether 
or  not  any  plan  participants  are  mem¬ 
bers  of  an  ECG.  Paragraph  (d)  (2)  (ii) 
of  this  section  has  been  revised  to  make 
clear  that  an  adjustment  factor  is  avail¬ 
able  in  determining  the  aggregate  share 
limitation  for  subsequent  plan  years 
where  a  new  plan  has  been  adopted  under 
§  201.78  of  this  title  or  under  §  152.128. 
A  new  paragraph  (e)  (4)  has  been  added 
to  make  clear  the  time  when  a  stock 
option  plan  is  considered  to  commence 
and  terminate  for  purposes  of  the  Eco¬ 
nomic  Stabilization  Program. 

Section  152.128  New  or  revised  plans, 
practices,  or  programs.  Paragraph  (a)(1) 
of  this  section  has  been  revised  to  make 
clear  that  firms  subject  to  self -adminis¬ 
tration  which  adopt  new  “qualified” 
stock  option  plans,  including  plans  that 
cover  plan  participants  who  are  members 
of  an  ECG,  are  not  subject  to  mandatory 
application  of  the  rules  in  this  section. 
Such  firms  are,  however,  subject  to  the 
guidance  with  respect  to  new  “qualified” 
stock  option  plans  in  §  152.135(c)  (6) 
through  (8). 
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Section  152.129  New  organizations 
and  changes  in  organizational  form.  The 
change  in  paragraph  (a)  (1)  of  this  sec¬ 
tion  is  made  for  the  same  reason  as  the 
change  in  §  152.128(a)  (1). 

Section  152.130  Executive  control 
groups.  This  section  has  been  substan¬ 
tially  revised.  Most  of  the  changes  are 
of  a  clarifying  or  technical  nature,  de¬ 
signed  to  resolve  numerous  problems 
raised  by  the  commentators  and  to  clar¬ 
ify  the  Council’s  intent  in  the  proposed 
rules.  New  paragraph  (j  >  has  been  added 
to  make  clear  that  no  provision  in 
§  152.130  (including  the  election  of  the 
alternative  computation  in  §  152.130(d) 
(3)  for  the  limitation  on  salary  increases 
in  the  ECG)  has  any  effect  on  the  com¬ 
position  of  an  appropriate  employee  unit 
or  the  computation  of  salary  increases  in 
an  appropriate  employee  unit  under  any 
circumstances.  The  ECG  limitations  are 
in  addition  to  any  other  limitations  im¬ 
posed  on  the  appropriate  employee  unit 
under  the  appropriate  rules  for  self -ad¬ 
ministration  or  mandatory  controls. 
Thus,  compensation  paid  to  a  member  of 
an  ECG  is  subject  to  two  mutually  inde¬ 
pendent  sets  of  rules.  New  paragraph  (k) 
has  been  added  to  provide  illustrations 
as  to  the  application  of  ECG  rules. 

A  number  of  comments  were  received 
concerning  the  scope  of  the  ECG  rules. 
Paragraph  (a)  of  §  152.130  has  been  re¬ 
vised  to  make  clear  that  the  ECG  rules 
apply  to  pay  adjustments  made  to  mem¬ 
bers  of  an  ECG  in  any  firm,  whether  the 
firm  is  subject  to  mandatory  controls  or 
self-administration,  unless  the  pay  ad¬ 
justments  are  exempted  under  §  152.31, 
152.32,  or  152.41.  Therefore,  the  wages 
and  salaries  of  a  U.S.  citizen  who  resides 
and  is  employed  outside  the  United  States 
would  not  be  included  with  other  officer 
and  employee  director  salaries  in  comply¬ 
ing  with  the  limitations  imposed  under 
5  152.130.  This  point  has  been  further 
clarified  under  the  special  rule  prescribed 
in  5  152.130(b)  (2)  (iii). 

Composition  of  the  ECG.  Paragraph 

(b)  of  §  152.130,  relating  to  designation 
of  an  ECG,  has  been  revised  to  cover 
several  questions  raised  by  commentators 
concerning  ECG  membership.  Thus,  it 
has  been  made  clear  that  officers  of  a 
firm  are  members  of  the  ECG  regardless 
of  salary  or  remuneration.  (See  the  dis¬ 
cussion  below  concerning  the  definition 
of  “officer”  in  §  152.130(c)(1).)  If  a  firm 
is  not  incorporated  it  will  be  required 
to  designate  an  executive  control  group 
even  if  wily  one  of  its  employees  per¬ 
forms  duties  corresponding  to  officers’ 
duties  and  receives  wages  and  salaries 
for  the  performance  of  such  duties.  How¬ 
ever,  if  none  of  the  persons  performing 
such  duties  receives  wages  and  salaries, 
the  firm  will  not  be  required  to  designate 
an  executive  control  group. 

Paragraph  (c)(1)  of  §  152.130  has 
been  revised  to  make  clear  that  not  all 
persons  who  may  be  considered  “officers” 
for  some  purposes  are  necessarily  to  be 
included  as  members  of  the  ECG.  An 
underlying  stabilization  objective  in  the 
designation  of  an  ECG  is  to  restrict  its 
membership  to  top  management  execu¬ 


tives  in  a  firm,  who  are  those  with  pri¬ 
mary  corporate  responsibilities.  If  a  firm 
is  required  to  file  a  proxy  statement 
under  the  rules  of  the  U.S.  Securities 
and  Exchange  Commission,  the  fact  that 
the  firm  elects  to  report  remuneration  of 
employees  who  are  not  required  to  be 
included  in  the  report  does  not  mean 
that  such  employees  are  members  of  the 
ECG.  Further,  in  banks,  insurance  com¬ 
panies,  and  other  firms,  the  ECG  does 
not  ordinarily  include  employees  (re¬ 
gardless  of  title)  whose  duties  prin¬ 
cipally  involve  the  rendering  of  services 
to  selected  clients  or  customers  of  the 
firm. 

New  paragraph  (c)  (2)  of  §  152.130  has 
been  added  to  define  “employee  director” 
and  to  clarify  the  status  of  those  per¬ 
sons  who  are  directors  of  a  parent,  but 
whose  salaries  are  paid  by  an  affiliated 
entity  rather  than  the  parent. 

Other  ECG  definitions.  The  definition 
of  “base  period”  in  paragraph  (c)  (6)  (i) 
of  §  152.130  has  been  revised  at  the  re¬ 
quest  of  commentators  to  provide  a  clari¬ 
fying  rule  that  covers  situations  where 
the  period  in  which  payments  under  a 
plan  or  practice  have  been  made  might 
be  fewer  than  the  4  consecutive  years 
prior  to  November  14,  1972. 

The  definition  of  “firm”  has  been  re¬ 
vised  in  §  152.130(c)  (7) .  Individuals 
(who  may  be  considered  “firms”  for 
other  stabilization  purposes)  and  State 
and  local  governments  are  not  required 
to  designate  an  ECG.  Accordingly,  any 
agency  or  instrumentality  of  a  State  or 
local  government,  including  public 
schools,  colleges,  universities,  and  li¬ 
braries,  are  not  required  to  designate 
an  ECG. 

In  the  proposed  rules,  as  originally 
published,  the  definition  of  “Affiliated 
group  of  entities”  contained  a  typo¬ 
graphical  error  in  proposed  §  152.130(c) 
(10).  A  correction  notice  was  issued  by 
the  Federal  Register  on  October  15,  1973 
(38  FR  28572),  and  the  definition  ap¬ 
pears  as  corrected  in  new  paragraph 

(c)  (8)  of  §  152.130. 

A  number  of  comments  were  received 
asking  for  clarification  of  the  definition 
of  “parent”  in  proposed  §  152.130(c)  (11). 
Under  the  revised  definition  in  new 
§  152.130(c)(9),  it  is  contemplated  that 
an  affiliated  group  of  entities  may  gen¬ 
erate  more  than  one  ECG.  For  example, 
where  a  corporate  parent  and  its  affili¬ 
ated  corporate  subsidiary  are  both  is¬ 
suers  of  securities  registered  pursuant 
to  Section  12  of  the  Securities  Exchange 
Act  of  1934,  both  such  corporate  entities 
will  be  treated  as  “parents”  within  the 
meaning  of  §  152.130(c)  (9) ,  and  each 
shall  separately  designate  an  ECG. 

The  status  of  United  States  subsidi¬ 
aries  of  foreign  entities  has  also  been 
clarified.  Accordingly,  a  domestic  sales 
corporation,  which  distributes  products 
manufactured  by  its  foreign  corporate 
parent  outside  the  United  States,  shall 
be  treated  as  a  “parent”  and  shall  be  re¬ 
quired  to  designate  an  ECG.  In  addition, 
the  Council  contemplates  that  a  subsidi¬ 
ary  may  be  required  to  designate  an 
ECG  separate  from  its  controlling 


parent,  if  the  management  and  policies 
of  such  subsidiary  are  directed  by  sepa¬ 
rate  officers  and  a  separate  board  of  di¬ 
rectors  without  active  continuous  par¬ 
ticipation  by  the  controlling  corporate 
parent. 

Salary  limitations  in  the  ECG.  Pro¬ 
posed  paragraph  (d>  of  §  152.130  was  the 
subject  of  many  comments  and  questions. 
Accordingly,  a  number  of  clarifying 
changes  have  been  made.  In  paragraph 

(d)  (2)  (ii)  (A)  of  §  152.130,  a  sentence 
has  been  added  to  make  clear  that  tem¬ 
porary  vacancies  in  the  ECG  expected  to 
be  filled  within  a  reasonable  time  do  not 
result  in  deletions  from  the  ECG.  As  in¬ 
dicated  above,  paragraph  (d)  (3)  of 
§  152.130  has  been  modified  to  reflect  a 
policy  change  concerning  the  alternative 
computation.  In  order  to  make  clear  how 
the  alternative  computation  is  to  be  ap¬ 
plied,  the  appropriate  provisions  of  Sub¬ 
part  E  of  Part  201  of  this  title  have  been 
incorporated  by  reference  and  have  been 
made  mandatory  in  §  152.130(d)  (3),  not¬ 
withstanding  the  fact  that  such  provi¬ 
sions  otherwise  serve  only  as  guidance  to 
firms  subject  to  self-administration. 

Paragraph  <d)  (4)  of  §  152.130  has  been 
revised  to  make  clear  that  excess 
amounts  of  incentive  compensation  in 
the  ECG  are  permitted  to  “spill  over” 
and  be  charged  as  wage  and  salary  in¬ 
creases  where  the  plan  or  practice  unit 
and  the  appropriate  employee  unit  are 
coextensive  and  where  “spill-over”  is 
otherwise  permitted  by  any  other  regu¬ 
lation  or  order  under  the  Economic  Sta¬ 
bilization  Program.  However,  amounts 
“spilled  over”  are  not  permitted  to  be 
treated  as  part  of  base  salaries  for  pur¬ 
poses  of  computing  the  average  group 
salary  rate  for  a  succeeding  fiscal  year, 
whether  the  general  limitation  on  the 
average  group  salary  rate  or  the  alter¬ 
native  computation  method  is  applied. 
The  example  in  proposed  paragraph  (d) 
(4)  (ii)  has  been  removed  and  reinserted 
in  paragraph  #<k>  of  §  152.130  as 
Example  (2). 

A  new  paragraph  (d)(5)  has  been 
added  to  make  clear  that  the  base  salary 
of  any  member  of  an  ECG  shall  be 
deemed  to  include  the  salaries  received 
by  such  member  with  respect  to  all  posi¬ 
tions  occupied  by  him  in  the  firm  (or,  in 
the  case  of  an  affiliated  group  of  entities, 
with  respect  to  all  positions  occupied  in 
all  such  entities) . 

A  new  paragraph  (d)(6)  has  been 
added  to  clarify  the  status  of  an  officer 
whose  salary  is  determined  under  a  con¬ 
tract  in  existence  on  November  13,  1971, 
that  has  not  been  modified  or  extended 
since  that  date.  Such  officers  are  to  be 
excluded  from  the  computation  of  the 
limitation  on  salary  increases  in  the  ECG 
whether  the  average  group  salary  rate 
or  the  alternative  base  compensation 
rate  method  is  used. 

Bonus  limitation  in  the  ECG.  As  indi¬ 
cated  above,  paragraph  (e)(1)  of 
§  152.130  has  been  modified  to  reflect  a 
policy  change  in  applying  the  formula. 
A  new  paragraph  (e)(3)  has  been  added 
to  make  clear  that  the  limitations  in 
paragraph  (e)(1)  of  §  152.130  apply  sep¬ 
arately  to  each  incentive  compensation 
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plan  or  practice  administered  by  a  firm 
(or  the  affiliated  entities  within  a  firm) 
which  affects  a  member  of  an  ECG.  In 
addition,  a  new  paragraph  (e)  (4)  has 
been  added  to  §  152.130  to  clarify  the  ap¬ 
plication  of  the  ECG  apportionment  fac¬ 
tor  to  incentive  compensation  payments 
in  situations  where  membership  in  a  plan 
unit  and  an  appropriate  employee  unit 
are  coextensive  and  “spillover”  of  excess 
payments  is  permitted  to  be  charged  as 
an  increase  in  the  average  group  salary 
rate  or  the  alternative  base  compensa¬ 
tion  rate. 

Because  these  regulations  are  essential 
to  the  expeditious  implementation  of  the 
Economic  Stabilization  Act  of  1970,  as 
amended,  and  Executive  Order  Nos.  11695 
and  11730,  the  Council  finds  that  good 
cause  exists  for  making  these  regulations 
effective  in  less  than  30  days. 

(Economic  Stabilization  Act  of  1970,  as 
amended,  Public  Law  92-210,  85  Stat.  743; 
Public  Law  93-28,  87  Stat.  27;  E.  O.  11695, 
38  FR  1473;  E.  O.  11730,  38  FR  19345;  Cost 
of  Living  Council  Order  No.  4,  38  FR  1489.) 

In  consideration  of  the  foregoing,  Part 
152  of  Title  6  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth  be¬ 
low,  effective  August  29,  1973. 

Issued  in  Washington,  D.C.,  this  25th 
day  of  October  1973. 

John  T.  Dunlop, 
Director. 

In  6  CFR  Part  152,  the  table  of  con¬ 
tents  is  amended  by  adding  the  listings  of 
new  Subpart  K  and  Part  152  is  amended 
by  adding  the  provisions  of  new  Subpart 
K  as  set  forth  below. 

Subpart  K — Executive  and  Variable  Compensation 

Sgc. 

152.121  Scope. 

152.122  Definitions. 

152.123  Executive  salaries  and  Job  perqui¬ 

sites. 

152.124  Incentive  compensation  plans. 

152.125  Incentive  compensation  practices. 

152.126  Certain  stock  options. 

152.127  Sales  or  commission  plans  or  prac¬ 

tices  and  certain  production  in¬ 
centive  programs. 

152.128  New  or  revised  plans,  practices,  or 

programs. 

152.129  New  organizations  and  changes  in 

organizational  form. 

152.130  Executive  control  groups. 

152.131  Stock  option  plans  deemed  to  be 

incentive  compensation  plans  or 
practices  subject  to  §  152.124  or 
§  152.125. 

152.132  Qualified  stock  bonus  plans. 

152.133  Prior  decisions  and  orders. 

152.134  Submissions  to  the  Council. 

152.135  Executive  and  variable  compensa¬ 

tion  guidance. 

Subpart  K — Executive  and  Variable 
Compensation 

§  152.121  Scope. 

(a)  Purpose. — The  purpose  of  this  sub¬ 
part  is  to  provide  rules  and  standards  to 
stabilize  items  of  executive  and  variable 
compensation  whether  or  not  payable 
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to  an  executive.  This  subpart  provides 
standards  for  self -administration  of 
those  pay  adjustments  that  are  subject 
to  the  provisions  of  subpart  B  of  this 
part.  This  subpart  also  provides  stand¬ 
ards  which  are  to  be  applied  with  re¬ 
spect  to  pay  adjustments  subject  to 
mandatory  controls  under  this  part. 
Further,  this  subpart  establishes  special 
rules  which  are  to  be  applied  to  certain 
types  of  employees,  without  regard  to 
industry.  Except  as  provided  in  §  152.126 

(a)(2),  the  provisions  of  Subpart  F  of 
Part  201  of  this  title  and  all  provisions 
in  Part  130  of  this  chapter  relating  to 
executive  and  variable  compensation  are 
superseded,  effective  August  29, 1973. 

(b)  Conflict  with  other  provisions. — 
To  the  extent  that  any  provision  of  this 
title  is  inconsistent  with  the  provi¬ 
sions  of  this  subpart,  the  provisions  of 
this  subpart  shall  control.  Thus,  in  the 
area  of  executive  base  salaries  and  job 
perquisites  only  those  existing  contracts 
meeting  the  requirements  of  §  152.122(c) 
and  in  the  area  of  incentive  compensa¬ 
tion  plans  and  practices  only  those  ex¬ 
isting  contracts  meeting  the  require¬ 
ments  of  §  152.122(c)  and  pay  practices 
previously  set  forth  meeting  the  re¬ 
quirements  of  §  152.122(f)  shall  be  al¬ 
lowed  to  operate  under  the  terms  and 
conditions  imposed  under  §  201.35  of 
this  title. 

(c)  Exception. — The  provisions  of  this 
subpart  are  not  applicable  to  pay  adjust¬ 
ments  pursuant  to  and  shall  not  affect 
the  provisions  of  a  collective  bargaining 
agreement. 

(d)  Exclusions  inapplicable. — The  ex¬ 
clusions  from  adjustment  computations 
set  forth  in  §  201.60  of  this  title  are  in¬ 
applicable  to  any  payment,  award,  or 
grant  pursuant  to  an  incentive  compen¬ 
sation  plan  or  practice  or  pursuant  to  a 
sales  or  commission  plan  or  practice  or 
production  incentive  program  referred  to 
in  §  152.127,  even  if  such  payment,  award, 
or  grant  is  required  to  be  charged  as  a 
wage  and  salary  increase. 

§  152.122  Definitions. 

For  purposes  of  this  subpart,  the 
term — 

(a)  “Base  salary”  means  cash  remu¬ 
neration  paid,  whether  currently  or  de¬ 
ferred,  to  an  employee  by  an  employer 
on  account  of  the  performance  of 
services. 

(b)  “Executive  compensation”  in¬ 
cludes  base  salary,  job  perquisites,  and 
incentive  compensation. 

(c)  “Existing  contract”  means  a  con¬ 
tract  with  respect  to  employment  in  ef¬ 
fect  on  November  13,  1971,  all  the  ele¬ 
ments  of  which  have  been  reduced  to  a 
writing  which  has  been  signed  by  the 
employee  and  the  employer  prior  to  No¬ 
vember  14,  1971. 

(d)  “Incentive  compensation”  in¬ 
cludes  the  following  items:  Bonuses 
(whether  payable  in  cash  or  other  prop¬ 
erty)  ;  stock  options;  phantom  stock 


awards  (including  both  dividend  and 
share  units) ;  performance  share  awards; 
employer  contributions  to  stock  purchase 
plans  or  stock  bonus  plans  not  qualified 
under  section  401(a)  of  the  Code  or  the 
regulations  thereunder;  and  employer 
contributions  to  profit-sharing  plans 
which  fail  to  meet  the  requirements  of 
section  401(a)  of  the  Code.  This  term, 
however,  does  not  include  employer  con¬ 
tributions  to  profit-sharing  plans  or 
stock  bonus  plans  which  meet  the  re¬ 
quirements  of  section  401(a)  of  the  Code. 

(e)  “Job  perquisite”  means  any  item 
paid  or  furnished  to  or  on  behalf  of  an 
employee  by  an  employer  on  account  of 
the  performance  of  services  including, 
but  not  limited  to,  such  items  as  reim¬ 
bursement  or  payment  by  an  employer  of 
country  club  membership  fees,  dues,  or 
other  similar  items;  reimbursement  or 
payment  by  an  employer  of  uninsured 
medical  expenses  which  are  not  covered 
by  the  employer’s  usual  insurance  pro¬ 
gram  with  respect  to  such  expenses;  re¬ 
imbursement  or  payment  by  an  em¬ 
ployer  for  financial  consulting  or  ad¬ 
visory  services  relating  to  an  employee’s 
personal  financial  affairs;  the  personal 
use  of  an  automobile  furnished  by  an 
employer;  and  payment  by  an  employer 
for  or  in-kind  furnishing  of  housing; 
and  other  such  similar  items. 

(f )  “Pay  practice  previously  set  forth” 
means  an  inoentive  compensation  plan 
or  practice  in  effect  on  November  13, 
1971,  which  meets  all  the  following 
requirements — 

(1)  The  plan  or  practice  had  been 
communicated  to  the  affected  employees; 

(2)  The  aggregate  amount  of  the  pay¬ 
ment  or  award  cannot  be  increased  or 
withheld  in  its  entirety  by  the  exercise 
of  any  discretion; 

(3)  The  aggregate  amount  of  the  pay¬ 
ment  or  award  is  determined  by  a  defi¬ 
nite  method  or  clear  formula;  and 

(4)  The  definite  method  or  clear  for¬ 
mula  is  applied  only  to  a  wage  or  salary 
amount  on  a  percentage  or  other  similar 
basis  without  reference  to  profits,  earn¬ 
ings,  or  any  factor  or  item  other  than 
the  actual  wage  or  salary  amount. 

(g)  “Performance  share  plan”  means 
a  plan — 

(1)  Pursuant  to  which  phantom  (or 
restricted)  shares  of  employer  stock  are 
awarded  to  plan  participants  to  be 
earned  out  and  paid  over  (in  stock  and/ 
or  cash)  at  the  end  of  an  award  period 
if  a  predetermined  performance  objec¬ 
tive  (or  objectives)  is  achieved  and  a 
service  requirement  met; 

(2)  Which  is  approved  by  the  em¬ 
ployer’s  stockholders  within  12  months 
of  its  adoption  if  awards  are  to  be  made 
in  shares  of  stock; 

(3)  Which  establishes  a  performance 
objective  (or  objectives)  that  adequately 
recognizes  stockholders’  interests; 

(4)  Which  provides  an  earnout  period 
of  at  least  three  years;  and 
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(5)  Which  stipulates  a  maximum 
number  of  shares  that  may  be  distrib¬ 
uted  under  the  plan. 

(h)  “Plan,  practice,  or  program  unit” 
means  the  employees  covered  by  an  in¬ 
centive  compensation  plan  or  practice, 
a  sales  or  commission  plan  or  practice, 
or  a  production  incentive  program. 

(i)  “Plan,  practice,  or  program  year” 
means  the  12 -month  period  with  respect 
to  which  an  incentive  compensation  plan 
or  practice,  a  sales  or  commission  plan 
or  practice,  or  a  production  incentive 
program  operates. 

(j)  “Wages  and  salaries”  means  the 
same  as  under  §  152.2  except  that  items 
constituting  incentive  compensation 
shall  not  be  treated  as  wages  and  sal¬ 
aries  unless  otherwise  provided  in  this 
subpart. 

§  152.123  Executive  salaries  and  job 
perquisites. 

(a)  In  general. — Increases  in  execu¬ 
tive  base  salaries  paid  to  or  on  behalf 
of  and  job  perquisites  paid  or  furnished 
to  or  on  behalf  of  the  employees  in  an 
appropriate  employee  unit  during  any 
control  year  shall  be  subject  to  the  gen¬ 
eral  wage  and  salary  standard,  whether 
pay  adjustments  in  such  unit  are  sub¬ 
ject  to  mandatory  controls  or  self¬ 
administration  under  the  provisions  of 
this  part. 

(b)  Deferred  payments. — (1)  Items 
deferred  from  an  earlier  year. — An  item 
of  base  salary  paid  to  the  employees  in 
an  appropriate  employee  unit  during  any 
control  year  which  was  earned  by  any 
such  employees  during  an  earlier  control 
year  (or  if  not  during  a  control  year, 
during  the  applicable  12-month  period 
beginning  on  November  14  and  ending  on 
November  13)  shall  not  be  considered  as 
an  item  of  base  salary  for  such  employees 
for  the  control  year  during  which  such 
item  is  paid. 

(2)  Items  deferred  to  a  later  control 
year. — An  item  of  base  salary  paid  to  the 
employees  in  an  appropriate  employee 
unit  during  any  control  year  shall  include 
all  such  items  which  were  earned  by  all 
such  employees  during  such  control  year. 

(3)  Definition. — For  purposes  of  this 
paragraph,  an  item  is  considered  as  being 
“earned”  during  the  control  year  in 
which  services  are  performed  giving  rise 
to  the  obligation  to  pay  for  the  perform¬ 
ance  of  such  services  whether  or  not 
such  obligation  is  contingent  upon  the 
performance  of  future  services  or  any 
other  condition  or  restriction  (including, 
but  not  limited  to,  an  agreement  not  to 
compete) . 

(c)  Valuation  of  items  constituting  job 
perquisites. — The  amount  of  any  job  per¬ 
quisite  shall  be  determined  by  comput¬ 
ing: 

(1)  The  employer’s  current  expendi¬ 
ture  where  such  expenditure  constitutes 
the  only  cost  of  the  item;  otherwise 

(2)  The  reasonable  cost  of  providing 
the  item,  to  be  determined  from  all  the 
facts  and  circumstances  involved. 

§  152.124  Incentive  compensation  plans. 

(a)  Applicability.  (1)  Persons  subject 
to  this  section.  (1)  Firms  subject  to  self¬ 


administration. — The  provisions  of  this 
section  should  be  used  as  guidance  in  the 
administration  of  Incentive  compensa¬ 
tion  plans  by  firms  subject  to  self-ad¬ 
ministration  under  the  provisions  of 
subpart  B  of  this  part. 

(ii)  Firms  subject  to  mandatory  con¬ 
trols. — This  section  provides  mandatory 
rules  applicable  to  the  administration  of 
incentive  compensation  plans  by  firms 
subject  to  mandatory  controls  under  the 
provisions  of  this  part. 

(iii)  Executive  control  groups. — This 
section  provides  mandatory  rules  that 
are  to  be  applied  in  determining  the 
amounts  of  payments,  awards,  or  grants 
under  incentive  compensation  plans  that 
may  be  made  to  members  of  an  execu¬ 
tive  control  group  subject  to  the  provi¬ 
sions  of  §  152.130. 

(2)  Payments,  awards,  and  grants  sub¬ 
ject  to  this  section. — The  provisions  of 
this  section  are  applicable  to — 

(i)  Payments,  awards,  or  grants  made 
on  or  after  August  29,  1973,  and 

(ii)  Payments,  awards,  or  grants  made 
with  respect  to  plan  years  which  end  on 
or  after  August  29,  1973. 

(3)  Stock  options. — The  provisions  of 
this  section  are  not  applicable  to  stock 
options  subject  to  the  provisions  of 
§  152.126,  but  are  applicable  to  stock  op¬ 
tions  subject  to  the  provisions  of 
§  152.131. 

(b)  In  general.  (1)  Plans  in  effect  on 
November  13,  1971. — Subject  to  the  pro¬ 
visions  of  this  section,  an  employer  hav¬ 
ing  an  established  written  plan  with  re¬ 
spect  to  items  of  incentive  compensation 
in  effect  on  November  13,  1971,  where 
the  aggregate  maximum  amount  of  in¬ 
centive  compensation  under  the  plan  is 
determined  according  to  a  definite 
method  or  clear  formula,  may  continue 
to  administer  such  a  plan  providing  the 
following  conditions  are  met — 

(1)  There  has  been  a  payment  prior 
to  November  14,  1971,  under  the  plan 
with  respect  to  any  one  of  the  last  3 
plan  years  ending  prior  to  November  14, 
1971; 

(ii)  Administration  of  the  plan  (in¬ 
cluding  application  of  the  definite 
method  or  clear  formula)  is  clearly  in 
accordance  with  all  conditions  and  limi¬ 
tations  expressed  therein  (other  than 
those  terms  and  conditions  as  may  be 
restricted  by  this  section) ;  and 

(iii)  Administration  of  the  plan  is  in 
the  customary  manner  without  any  de¬ 
viation  from  such  manner  for  purposes 
of  circumventing  the  intent  of  the  wage 
and  salary  stabilization  program. 

(2)  Plans  established  on  or  after 
November  14,  1971. — An  employer  hav¬ 
ing  an  incentive  compensation  plan 

(i)  Described  in  §  152.128(d)  (with  re¬ 
spect  to  adoption  of  new  plans)  and  ap¬ 
proved  by  the  Council  pursuant  to 
S  152.128, 

(ii)  Described  in  §  152.129(b)  (with 
respect  to  plans  of  new  organizations) 
and  reported  to  the  Council  pursuant  to 
§  152.128, 

(iii)  Approved  by  or  reported  to  the 
Pay  Board  or  Council  in  accordance  with 
the  provisions  of  §  201.78  or  §  201.79  of 
this  title,  then  in  effect,  as  applicable,  or 


(iv)  Adopted  or  revised  and  put  into 
effect  in  accordance  with  the  provisions 
of  §  130.14  and  Appendix  B  to  Part  130 
of  this  chapter,  then  in  effect, 

shall  administer  such  a  plan  subject  to 
the  provisions  of  paragraphs  (b),  (c), 

(d),  and  (f)  of  this  section  (but  not  in¬ 
cluding  the  condition  contained  in  para¬ 
graph  (b)*(l)  (i)  of  this  section) . 

(3)  Certain  other  plans. — An  employer 
having  an  incentive  compensation  plan 
described  in  §  152.128(e)  (with  respect  to 
certain  expiring  plans)  shall  administer 
such  a  plan  subject  to  the  provisions  of 
paragraphs  (b),  (c),  (d),  and  (f)  of  this 
section  (but  not  including  the  condition 
contained  in  paragraph  (b)  (1)  (i)  of  this 
section) . 

(c)  Computation  of  allowable  amount. 

(1)  First  plan  year,  (i)  Plans  described 
in  paragraph  (b)(1)  of  this  section. — 
The  allowable  amount  of  any  item  of  in¬ 
centive  compensation  granted  to  the  em¬ 
ployees  in  a  plan  unit  under  a  plan  de¬ 
scribed  in  paragraph  (b)  (1)  of  this 
section  with  respect  to  the  first  plan  year 
for  which  payment  is  made  on  or  after 
November  14,  1971,  shall  not  exceed  an 
amount  determined  as  follows:  the  base 
year  amount  plus  5.5  percent  of  such  base 
year  amount. 

(ii)  Plans  described  in  paragraph(b) 

(2)  of  this  section.— The  allowable 
amount  of  any  item  of  incentive  compen¬ 
sation  granted  to  the  employees  in  a 
plan  unit  under  a  plan  described  in 
paragraph  (b)(2)  of  this  section  with 
respect  to  the  plan  year  consisting  of 
the  first  consecutive  12-month  period 
under  which  the  plan  operates  shall  not 
exceed  the  base  year  amount. 

(2)  Certain  plan  years  with  respect  to 
plans  operating  under  §  201.35. — The  al¬ 
lowable  amount  of  any  item  of  incentive 
compensation  granted  to  the  employees 
in  a  plan  unit  under  a  plan  pursuant  to 
an  existing  contract  which  operates  un¬ 
der  §  201.35  of  this  title  shall  not  exceed 
the  amount  determined  pursuant  to  the 
definite  method  or  clear  formula  of  the 
plan  with  respect  to  the  plan  year. 

(3)  Subsequent  plan  years. — The  al¬ 
lowable  amount  of  any  item  of  incentive 
compensation  granted  to  the  employees 
in  a  plan  unit  with  respect  to  a  plan 
described  in  paragraph  (b)  (1),  (2),  or 

(3)  of  this  section  with  respect  to  any 
plan  year  other  than  a  plan  year  de¬ 
scribed  in  paragraph  (c)  (1)  or  (2)  of 
this  section  is  equal  to  the  product  of: 

(i)  The  allowable  amount  described  in 
paragraph  (c)  (1)  or  (2)  of  this  section 
with  respect  to  such  plan,  multiplied  by 
105.5  percent  for  each  year  of  operation 
subsequent  to  the  first  plan  year  de¬ 
scribed  in  paragraph  (c)  (1)  of  this  sec¬ 
tion,  or  for  each  year  subsequent  to  the 
last  plan  year  during  which  the  plan  was 
allowed  to  operate  under  §  201.35;  and 

(ii)  The  adjustment  factor  described 
in  paragraph  (c)  (5)  of  this  section. 

For  purposes  of  paragraph  (c)  (3)  (i) 
of  this  section  the  allowable  amount  with 
respect  to  any  plan  described  in  para¬ 
graph  (b)  (3)  of  this  section  shall  be 
such  amount  which  was  granted  with 
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respect  to  the  last  plan  year  such  plan 
operated  under  §  201.35. 

(4)  Definition. — For  purposes  of  this 
paragraph,  the  term  “base  year  amount” 
means — 

(i)  In  the  case  of  a  plan  described  In 
paragraph  (b)  (1)  of  this  section,  the 
amount  (in  dollars,  or  where  applicable, 
in  dividend  or  share  units)  of  an  item  of 
incentive  compensation  granted  to  the 
employees  in  a  plan  unit  with  respect  to 
one  of  the  last  3  plan  years  ending  prior 
to  November  14,  1971,  for  which  there 
has  been  a  payment  under  the  plan  prior 
to  November  14, 1971 ; 

(ii)  In  the  case  of  a  plan  described  in 
paragraph  (b)  (2)  (i)  or  (iii)  of  this  sec¬ 
tion,  the  amount  (in  dollars,  or  where 
applicable,  in  dividend  or  share  units)  of 
an  item  of  incentive  compensation  estab¬ 
lished  by  the  Pay  Board  or  Council  as  the 
amount  allowed  to  be  granted  with  re¬ 
spect  to  the  first  consecutive  12-month 
period  under  which  the  plan  operates; 
and 

(iii)  In  the  case  of  a  plan  described  in 
paragraph  (b)  (2)  (ii)  or  (iv)  of  this  sec¬ 
tion,  the  amount  (in  dollars,  or  where 
applicable,  in  dividend  or  share  units)  of 
an  item  of  incentive  compensation 
granted  under  the  plan  with  respect  to 
the  first  consecutive  12-month  period 
under  which  the  plan  operates,  provided 
such  amount  is  not  unreasonably  in¬ 
consistent  with  the  standards  and  goals 
of  the  Economic  Stabilization  Program. 

(5)  Adjustment  for  change  in  compo¬ 
sition  of  plan  unit,  (i)  Method. — The  ad¬ 
justment  factor  indicated  in  paragraph 
(c)(3)  of  this  section  with  respect  to  the 
change  in  the  composition  of  any  plan 
unit  shall  be  a  fraction,  the  numerator  of 
which  is  the  sum  of  the  base  unit  salary 
plus  base  unit  salary  additions,  less  base 
unit  salary  deletions,  and  the  denomi¬ 
nator  of  which  is  the  base  unit  salary. 

(ii)  Definitions. — For  purposes  of 
paragraph  (c>  (5)  (i)  of  this  section,  the 
term — 

(A)  “Base  unit  salary”  means  the  ag¬ 
gregate  of  the  base  salaries  of  all  em¬ 
ployees  in  the  plan  unit  on  the  last  day 
of  the  base  year  with  respect  to  the  plan 
at  the  annual  salary  rate  in  effect  with 
respect  to  each  employee  on  such  day; 

(B)  “Base  unit  salary  additions”  means 
the  aggregate  of  the  base  salaries  of  all 
employees  in  the  plan  unit  (except  those 
employees  added  to  such  unit  solely  on 
account  of  a  merger  or  other  type  of  ac¬ 
quisition  occurring  on  or  after  Novem¬ 
ber  14,  1971)  on  the  last  date  of  the  plan 
year  for  which  the  adjustment  is  being 
made  who  were  not  in  the  plan  unit  on 
the  last  day  of  the  base  year  with  re¬ 
spect  to  the  plan  at  the  annual  salary 
rate  in  effect  with  respect  to  each  em¬ 
ployee  on  the  last  day  of  the  plan  year  for 
which  the  adjustment  is  being  made; 

(C)  “Base  unit  salary  deletions” 
means  the  aggregate  of  the  base  salaries 
of  all  individuals  who  were  in  the  plan 
unit  on  the  last  day  of  the  base  year  with 
respect  to  the  plan  but  not  in  the  plan 
unit  on  the  last  day  of  the  plan  year  for 
which  the  adjustment  is  being  made  at 
the  annual  salary  rate  in  effect  with  re¬ 


spect  to  each  such  individual  on  the  last 
day  of  the  base  year;  and 

(D)  “Base  year”  means — 

(1)  With  respect  to  a  plan  described 
in  paragraph  (b)(1)  or  (2)  of  this  sec¬ 
tion  the  plan  year  used  to  determine  the 
base  year  amount  with  respect  to  such 
plan :  and 

(2)  With  respect  to  a  plan  described 
in  paragraph  (b)  (3)  Of  this  section  the 
last  plan  year  the  plan  operated  under 
§  201.35  of  this  title. 

(d)  Rules  with  respect  to  computation 
of  allowable  amount.  (1)  Deferred  or  de¬ 
layed  payments,  (i)  Items  deferred  or 
delayed  from  an  earlier  plan  year. — For 
purposes  of  computing  the  allowable 
amount  of  any  item  of  incentive  compen¬ 
sation  granted  with  respect  to  any  plan 
year,  an  item  of  incentive  compensation 
paid  to  the  employees  in  a  plan  unit  dur¬ 
ing  any  plan  year  which  was  granted  to 
any  such  employees  with  respect  to  an 
earlier  plan  year  shall  not  be  considered 
as  an  item  of  incentive  compensation  for 
such  employees  for  the  plan  year  during 
which  such  item  is  paid. 

(ii)  Items  deferred  or  delayed  to  a 
later  plan  year. — For  purposes  of  com¬ 
puting  the  allowable  amount  of  any  item 
of  incentive  compensation  granted  with 
respect  to  any  plan  year,  an  item  of  in¬ 
centive  compensation  granted  to  the  em¬ 
ployees  in  a  plan  unit  with  respect  to  any 
plan  year  which  is  deferred  or  delayed 
to  a  later  plan  year  shall  be  considered  as 
an  item  of  incentive  compensation  with 
respect  to  such  employees  for  the  plan 
year  during  which  such  item  is  granted. 

(iii)  Granted  with  respect  to  a  plan 
year. — For  purposes  of  this  section,  an 
item  is  granted  with  respect  to  the  plan 
year  for  which  the  amount  generated 
under  the  plan  is  computed  whether  or 
not  such  amount  is  paid  during  that  year. 

(iv)  Item  deferred  or  delayed. — For 
purposes  of  this  section,  an  item  shall  be 
considered  deferred  or  delayed  if  it  is 
paid  after  the  close  of  the  plan  year  with 
respect  to  which  granted  within  the 
meaning  of  paragraph  (d)(1)  (iii)  of  this 
section. 

(2)  Amounts  in  excess  of  allowable 
amount,  (i)  General. — Except  as  pro¬ 
vided  in  paragraph  (d)(2)(ii)  of  this 
section,  a  firm  shall  not  pay,  and  em¬ 
ployees  shall  not  receive,  without  the 
prior  approval  of  the  Council,  an  amount 
of  any  item  of  incentive  compensation 
in  excess  of  the  allowable  amount  deter¬ 
mined  pursuant  to  this  section.  The  pre¬ 
ceding  sentence  shall  serve  as  guidance 
with  respect  to  members  of  a  plan  unit 
wno  are  not  members  cf  an  executive 
control  group  (determined  pursuant  to 
§  152.130)  and  who  are  subject  to  self- 
administration  under  the  provisions  of 
subpart  B  of  this  part. 

(ii)  Coextensive  appropriate  employee 
unit  and  plan  unit.  (A)  Coverage. — The 
provisions  of  this  paragraph  (d)  (2)  (ii) 
of  this  section  are  applicable  to  the  grant 
of  an  item  of  incentive  compensation 
only  where  the  employee  membership  of 
the  plan  unit  and  the  membership  of  one 
appropriate  employee  unit  are  coexten¬ 
sive. 


(B)  Excess  charged  as  wage  and  salary 
increase. — If  the  amount  of  any  item  of 
incentive  compensation  granted  pursu¬ 
ant  to  a  plan  described  in  paragraph  (b) 
of  this  section  to  which  paragraph  (c) 
(1)  (ii)  of  this  section  does  not  apply  is 
in  excess  of  the  allowable  amount  of  such 
item  with  respect  to  any  plan  year  de¬ 
termined  pursuant  to  the  rules  contained 
in  paragraph  (c)  of  this  section,  such 
excess  shall  be  deemed  to  be  an  increase 
in  wages  and  salaries  with  respect  to  the 
appropriate  employee  unit  during  the 
control  year  when  paid  to  such  employees 
in  such  appropriate  employee  unit.  For 
purposes  of  this  section,  if  such  amount 
is  not  paid  within  6  months  after  the  end 
of  the  plan  year,  then  such  amount  shall 
be  considered  paid  on  the  last  day  of  the 
sixth  month  after  the  end  of  such  plan 
year. 

(C)  Prenotification  and  reporting. — 
The  amount  of  any  excess  considered  as 
an  increase  in  wages  and  salaries  shall 
be  considered  as  a  pay  adjustment  for 
purposes  of  the  prenotification  and  re¬ 
porting  requirements  of  this  title  with 
respect  to  such  appropriate  employee 
unit  when  such  amount  is  considered  as 
wages  and  salaries. 

(D)  Reduction  of  maximum  permissi¬ 
ble  increase. — Any  amount  in  excess  of 
an  allowable  amount  as  described  in  this 
paragraph  (d)  (2)  (ii)  of  this  section  shall 
not  be  allowed  to  increase  the  maximum 
permissible  annual  aggregate  wage  and 
salary  increase  with  respect  to  the  ap¬ 
propriate  employee  unit,  but  shall  reduce 
the  maximum  permissible  aggregate 
wages  and  salaries  payable  to  such  ap¬ 
propriate  employee  unit  by  such  amount 
for  the  control  year  such  amount  is  paid. 

(E)  Rule  with  respect  to  phantom 
stock  awards. — For  purposes  of  deter¬ 
mining  the  amount  of  any  excess  with 
respect  to  phantom  stock  awards,  each 
phantom  dividend  or  share  unit  shall 
be  deemed  to  be  an  actual  share  of  stock 
not  subject  to  any  restriction. 

(3)  Valuation  of  items  of  incentive 
compensation. — The  amount  of  an  award 
shall  be  determined  as  follows — 

(i)  For  phantom  stock  awards ;  In 
dividend  or  share  units; 

(ii)  For  performance  share  awards: 
Subject  to  prior  approval  pursuant  to 
§  152.128  (except  in  the  case  of  a  plan 
previously  approved  pursuant  to  §  201.78 
or  put  into  effect  pursuant  to  §  130.14  and 
Appendix  B  to  Part  130  of  this  chap¬ 
ter)  ,  in  dollars  in  an  amount  equal  to  the 
present  fair  market  value  of  the  stock 
to  be  awarded  assuming  attainment  of  at 
least  75  percent  of  the  performance  goal 
(or  such  other  percentage  or  amount  as 
established  by  the  Council)  allocated 
evenly  over  the  performance  period  under 
the  plan ; 

(iii)  For  bonuses  awarded  in  stock:  In 
dollars  in  an  amount  equal  to  the  fair 
market  value  of  such  stock  at  the  time 
of  the  award  regardless  of  any  condi¬ 
tions  or  restrictions,  less  the  amount  (if 
any)  paid  for  such  stock  by  the 
employee; 

(iv)  For  bonuses  awarded  in  property 
other  than  stock:  In  dollars  In  an 
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amount  equal  to  the  fair  market  value 
of  such  property  at  the  time  of  the 
award,  regardless  of  any  conditions  or 
restrictions,  less  the  amount  (if  any) 
paid  for  such  property  by  the  employee; 

(v)  For  employer  contributions  in 
money  such  as  contributions  to  stock 
bonus  plans  or  profit  sharing  plans  which 
do  not  meet  the  requirements  of  Section 
401(a)  of  the  Code,  and  stock  purchase 
plans;  In  doll,  .s  in  an  amour. t  equal  to 
the  employer’s  contribution,  regardless  of 
any  deferral  in  time  of  the  employee’s 
rights  under  such  a  plan  or  any  other 
condition  or  restriction; 

(vi)  For  employer  contributions  in 
property  other  than  money  (including 
the  right  to  purchase  property,  such 
as  stock,  at  less  than  the  fair  market 
value)  to  plans  described  in  paragraph 

(d)  (3)  (v)  of  this  section:  In  dollars  in 
an  amount  equal  to  the  fair  market  value 
of  such  property  (less  the  amount  of  any 
employee  contributions,  if  any),  regard¬ 
less  of  any  conditions  or  limitations,  any 
deferral  in  time  of  the  employee’s  rights 
under  the  plan,  or  any  other  condition 
or  restriction.  Stock  options  not  within 
the  provisions  of  §  152.126  shall  be  valued 
in  accordance  with  the  provisions  of 
S  152.131. 

(e)  Rules  with  respect  to  certain 
plans. — (1)  Any  plan  described  in 
paragraph  (b)(1)  of  this  section  which 
fails  to  meet  the  condition  of  having 
made  the  payment  or  award  required 
under  such  paragraph  shall  be  considered 
as  a  new  plan  subject  to  the  provisions  of 
S  152.128(d)  and  paragraphs  (b)  through 

(d)  of  this  section  (but  not  including 
the  condition  contained  in  paragraph 
(b)(1)  (i)  of  this  section) . 

(2)  Any  plan  described  in  paragraph 
(b)(1)  of  this  section  which  meets  the 
definition  of  §  152.122  (c)  or  (f)  and  op¬ 
erates  under  §  201.35  shall  not  operate 
under  such  paragraph  (b)(1). 

(3)  Any  plan  described  in  paragraph 

(e)  (2)  of  this  section  which  no  longer 
operates  under  §  201.35  shall  be  consid¬ 
ered  as  an  expired  incentive  compensa¬ 
tion  plan  within  the  meaning  of  §  152.128 
(e)  and  shall  operate  under  the  appli¬ 
cable  provisions  of  this  subpart. 

(f )  Special  rules. — (1)  Amounts  in  ex¬ 
cess  of  plan  amounts. — If  the  amount  of 
payment,  award,  or  grant  of  any  item  of 
incentive  compensation  exceeds  the 
amount  determined  by  application  of  the 
definite  method  or  clear  formula  in  the 
plan  described  in  paragraph  (b)  of  this 
section  (even  if  such  amount  is  less  than 
the  allowable  amount  for  the  plan  year 
involved),  then  the  total  amount  of  such 
payment,  award,  or  grant  shall  be  con¬ 
sidered  to  be  pursuant  to  the  terms  of  a 
new,  modified,  or  replacement  plan  or 
practice  subject  to  the  provisions  of 
§  152.128  or  §  152.135,  as  applicable. 

(2)  Selection  of  base  year. — Notwith¬ 
standing  any  other  provision  of  this  sec¬ 
tion,  in  the  case  of  a  plan  described  in 
paragraph  (b)(1)  of  this  section,  the 
selection  of  a  base  year  with  respect  to 
any  one  subsequent  plan  year  shall  not 
prevent  the  selection  of  a  different  base 
year  with  respect  to  another  subsequent 
plan  year. 


(3)  Plans  adopted  or  revised  pursuant 
to  §  130.14  of  this  chapter. — For  purposes 
of  paragraph  (b)  (2)  (iv)  of  this  section, 
a  plan  may  be  considered  adopted  or  re¬ 
vised  and  put  into  effect  in  accordance 
with  the  provisions  of  §  130.14  and  Ap¬ 
pendix  B  to  Part  130  of  this  chapter  only 
if  it  can  be  documented  that  the  adop¬ 
tion  or  revision  of  such  plan  was  decided 
finally  and  formally  in  accordance  with 
established  procedures,  and  if  such  de¬ 
cision  was  communicated  to  the  manage¬ 
ment  personnel  responsible  for  imple¬ 
menting  the  plan  or  to  the  plan  par¬ 
ticipants  prior  to  August  29,  1973.  It  is 
not  necessary  that  any  payments, 
awards,  or  grants  shall  have  been  made 
prior  to  such  date.  Payments,  awards,  or 
grants  pursuant  to  such  a  plan  shall  re¬ 
main  subject  to  review  by  the  Council, 
which  may  by  order  direct  the  repayment 
of  all  or  a  portion  of  such  payments, 
awards,  or  grants  or  impose  such  other 
requirements  or  conditions  on  the  opera¬ 
tion  of  the  plan  as  are  reasonable  and 
appropriate  to  accomplish  the  purposes 
of  the  Economic  Stabilization  Program. 

(g)  Application  illustrated. — The  pro¬ 
visions  of  paragraph  (c)  (3)  of  this  sec¬ 
tion  (relating  to  subsequent  plan  years) 
may  be  illustrated  by  the  following 
example: 

Example:  The  base  year  amount  for  Cor¬ 
poration  X  Is  $100,000.  For  the  first  plan  year 
the  allowable  amount,  computed  In  accord¬ 
ance  with  paragraph  (c)(1)  of  this  section, 
was  $105,600.  Assuming  no  base  unit  salary 
additions  or  deletions  requiring  the  use  of 
the  adjustment  factor  described  in  paragraph 
(c)  (5),  the  allowable  amount  for  the  second 
plan  year  would  be  $111,303  ($105,500x 
105.5%).  Again  assuming  no  base  unit  salary 
additions  or  deletions,  the  allowable  amount 
for  the  third  plan  year  would  be  $117,424 
($111,304X105.5%). 

§  152.125  Incentive  compensation  prac¬ 
tices. 

(a)  Applicability.  (1)  Persons  subject 
to  this  section,  (i)  Firms  subject  to  self- 
administration. — The  provisions  of  this 
section  should  be  used  as  guidance  in  the 
administration  of  incentive  compensa¬ 
tion  practices  by  firms  subject  to  self¬ 
administration  under  the  provisions  of 
subpart  B  of  this  part. 

(ii)  Firms  subject  to  mandatory  con¬ 
trols. — This  section  provides  mandatory 
rules  applicable  to  the  administration  of 
incentive  compensation  practices  by 
firms  subject  to  mandatory  controls  un¬ 
der  the  provisions  of  this  part. 

(iii)  Executive  control  groups. — This 
section  provides  mandatory  rules  that 
are  to  be  applied  in  determining  the 
amounts  of  payments,  awards,  or  grants 
under  incentive  compensation  practices 
that  may  be  made  to  members  of  an 
executive  control  group  subject  to  the 
provisions  of  §  152.130. 

(2)  Payments,  awards,  or  grants  sub¬ 
ject  to  this  section. — The  provisions  of 
this  section  are  applicable  to — 

(i)  Payments,  awards,  or  grants  made 
on  or  after  August  29,  1973;  and 

(ii)  Payments,  awards,  or  grants  made 
with  respect  to  practice  years  which  end 
on  or  after  August  29,  1973. 


(3)  Stock  options. — The  provisions  of 
this  section  are  not  applicable  to  stock 
options  subject  to  the  provisions  of 
§  152.126,  but  are  applicable  to  stock  op¬ 
tions  subject  to  the  provisions  of 
§  152.131. 

(b)  In  general.  (1)  Practices  in  effect 
on  November  13,  1971. — Subject  to  the 
provisions  of  this  section,  an  employer 
having  a  practice  (other  than  a  plan 
described  in  §  152.124(b) )  with  respect  to 
items  of  incentive  compensation  in  effect 
on  November  13,  1971,  may  continue  to 
administer  such  a  practice  providing  the 
following  conditions  are  met — 

(1)  There  has  been  a  payment  prior 
to  November  14,  1971,  under  the  practice 
as  a  matter  of  custom  or  habit  with  re¬ 
spect  to  two  of  the  last  3  practice  years 
ending  prior  to  November  14,  1971  (or  if 
the  practice  has  been  in  existence  less 
than  2  practice  years  ending  prior  to 
November  14,  1971,  then  with  respect  to 
1  practice  year  ending  prior  to  such 
date) ; 

(ii)  Administration  of  the  practice  is 
clearly  in  accordance  with  demonstrated 
past  custom  or  habit  (other  than  those 
customs  or  habits  as  may  be  restricted 
by  this  section) ;  and 

(iii)  Administration  of  the  practice  is 
in  the  customary  manner  without  any 
deviation  from  such  manner  for  pur¬ 
poses  of  circumventing  the  intent  of  the 
wage  and  salary  stabilization  program. 

For  purposes  of  paragraph  (b)(1)  (ii) 
and  (iii)  of  this  section,  where  the  ag¬ 
gregate  maximum  amount  of  incentive 
compensation  under  a  practice  is  deter¬ 
mined  according  to  a  definite  method  or 
clear  formula,  such  method  or  formula 
shall  continue  to  apply.  Where  the  ag¬ 
gregate  maximum  amount  of  incentive 
compensation  under  a  practice  is  not  so 
determined  the  following  formula  shall 
be  deemed  to  apply  with  respect  to  such 
a  practice:  The  base  year  amount  with 
respect  to  such  practice  divided  by  profits 
of  the  employer  prior  to  Federal  taxes 
with  respect  to  such  base  year.  The 
formula  so  deemed  to  apply  shall  con¬ 
tinue  to  apply  for  purposes  of  computing 
the  aggregate  amount  of  incentive  com¬ 
pensation.  If  the  amount  of  payment, 
award,  or  grant  of  any  item  of  incentive 
compensation  pursuant  to  a  practice  de¬ 
scribed  in  this  paragraph  exceeds  the 
amount  determined  by  application  of 
the  formula  set  forth  in  this  paragraph 
(even  if  such  amount  is  less  than  the  al¬ 
lowable  amount  for  the  practice  year 
involved),  then  the  total  amount  of 
such  payment,  award,  or  grant  shall  be 
considered  pursuant  to  the  terms  of  a 
new,  modified,  or  replacement  practice 
subject  to  the  provisions  of  §  152.128  or 
§  152.135,  as  applicable. 

(2)  Practices  established  on  or  after 
November  14, 1971. — An  employer  having 
an  incentive  compensation  practice — 

(i)  Described  in  §  152.128(d)  (with  re¬ 
spect  to  adoption  of  new  practices)  and 
approved  by  the  Council  pursuant  to 
§  152.128, 

(il)  Described  in  §  152.129(b)  (with 
respect  to  practices  of  new  organiza¬ 
tions)  and  reported  to  the  Council  pur¬ 
suant  to  §  152.129, 
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(iii)  Approved  by  or  reported  to  the 
Pay  Board  or  Council  in  accordance  with 
the  provisions  of  §  201.78  or  §  201.79  of 
this  title,  then  in  effect,  as  applicable,  or 

(iv)  Adopted  or  revised  and  put  into 
effect  in  accordance  with  the  provisions 
of  §  130.14  and  Appendix  B  to  Part  130 
of  this  chapter,  then  in  effect, 

shall  administer  such  a  practice  subject 
to  the  provisions  of  paragraphs  (b) 
through  (d)  of  this  section  (but  not  in¬ 
cluding  the  condition  contained  in  para¬ 
graph  (b)(1)  (i)  of  this  section). 

(3)  Certain  other  practices. — An  em¬ 
ployer  having  an  incentive  compensation 
practice  described  in  §  152.128(e)  (with 
respect  to  certain  expiring  practices) 
shall  administer  such  a  practice  subject 
to  the  provisions  of  paragraphs  (b) 
through  (d)  of  this  section  (but  not  in¬ 
cluding  the  condition  contained  in 
paragraph  (b)  (1)  (i)  of  this  section) . 

(c)  Computation  of  allowable  amount. 

(1)  First  practice  year,  (i)  Practices  de¬ 
scribed  in  paragraph  (b)(1)  of  this  sec¬ 
tion. — The  allowable  amount  of  any  item 
of  incentive  compensation  granted  to  the 
employees  in  a  practice  unit  under  a 
practice  described  in  paragraph  (b)(1) 
of  this  section  with  respect  to  the  first 
practice  year  for  which  payment  is  made 
on  or  efter  November  14,  1971,  shall  not 
exceed  an  amount  determined  as  follows: 
the  base  year  amount  plus  5.5  percent  of 
such  base  year  amount. 

(ii)  Practices  described  in  paragraph 
(b)  (2)  of  this  section. — The  allowable 
amount  of  any  item  of  incentive  com¬ 
pensation  granted  to  the  employees  in 
a  practice  unit  under  a  new  or  revised 
practice  described  in  paragraph  (b)  (2) 
of  this  section  with  respect  to  the  prac¬ 
tice  year  consisting  of  the  first  consecu¬ 
tive  12-month  period  under  which  the 
practice  operates  shall  not  exceed  the 
base  year  amount. 

(2)  Certain  practice  years  with  re¬ 
spect  to  practices  operating  under  §  201.- 
35. — The  allowable  amount  of  any  item 
of  incentive  compensation  granted  to  the 
employees  in  a  practice  unit  under  a 
practice  pursuant  to  an  existing  contract 
which  operates  under  §  201.35  of  this  title 
shall  not  exceed  the  amount  determined 
pursuant  to  the  definite  method  or  clear 
formula  of  the  practice. 

(3)  Subsequent  practice  years. — The 
allowable  amount  of  any  item  of  incen¬ 
tive  compensation  granted  to  the  em¬ 
ployees  in  a  practice  unit  with  respect  to 
a  practice  described  in  any  one  of  para¬ 
graphs  (b)  (1)  through  (3)  of  this  sec¬ 
tion  with  respect  to  any  practice  year 
other  than  a  practice  year  described  in 
paragraph  (c)  (1)  or  (2)  of  this  section 
is  equal  to  the  product  of : 

(i)  The  allowable  amount  described  in 
paragraph  (c)  (1)  or  (2)  of  this  section 
with  respect  to  such  practice  multiplied 
by  105.5  percent  for  each  year  of  opera¬ 
tion  subsequent  to  the  first  practice  year 
described  in  paragraph  (c)(1)  of  this 
section,  or  for  each  year  subsequent  to 
the  last  practice  year  in  which  the  prac¬ 
tice  was  allowed  to  operate  under 
§  201.35;  and 

(ii)  The  adjustment  factor  described 
in  paragraph  (c)  (5)  of  this  section. 
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For  purposes  of  paragraph  (c)(3)(i)  of 
this  section,  the  allowable  amount  with 
respect  to  any  practice  described  in  para¬ 
graph  (b)  (3)  of  this  section  shall  be  such 
amount  which  was  granted  with  respect 
to  the  last  practice  year  such  practice 
operated  under  §  201.35. 

(4)  Definition. — For  purposes  of  this 
paragraph  the  term  “base  year  amount” 
means — 

(i)  In  the  case  of  a  practice  described 
in  paragraph  (b)  (1)  of  this  section,  the 
amount  (in  dollars,  or  where  applicable, 
in  dividend  or  share  units)  of  an  item 
of  incentive  compensation  granted  to  the 
employees  in  a  practice  unit  with  respect 
to  one  of  the  last  3  practice  years  ending 
prior  to  November  14,  1971,  for  which 
there  has  been  a  payment  under  the 
practice  prior  to  November  14,  1971; 

(ii)  In  the  case  of  a  practice  described 
in  paragraph  (b)  (2)  (i)  or  (iii)  of  this 
section,  the  amount  (in  dollars,  or  where 
applicable,  in  dividend  or  share  units)  of 
an  item  of  incentive  compensation  estab¬ 
lished  by  the  Pay  Board  or  Council  as 
the  amount  allowed  to  be  granted  with 
respect  to  the  first  consecutive  12-month 
period  under  which  the  practice  operates; 
and 

(iii)  In  the  case  of  a  practice  de¬ 
scribed  in  paragraph  (b)  (2)  (ii)  or  (iv) 
of  this  section,  the  amount  (in  dollars,  or 
where  applicable,  in  dividend  or  share 
units)  of  an  item  of  incentive  compensa¬ 
tion  granted  under  the  practice  with  re¬ 
spect  to  the  first  consecutive  12-month 
period  under  which  the  practice  operates, 
provided  such  amount  is  not  unreason¬ 
ably  inconsistent  with  the  standards 'and 
goals  of  the  Economic  Stabilization 
Program. 

(5)  Adjustment  for  change  in  compo¬ 
sition  of  practice  unit. — (i)  Method. — 
The  adjustment  factor  referred  to  in 
paragraph  (c)(3)  of  this  section  with 
respect  to  the  change  in  the  composition 
of  any  practice  unit  shall  be  a  fraction, 
the  numerator  of  which  is  the  sum  of  the 
base  unit  salary  plus  base  unit  salary 
additions,  less  base  unit  salary  deletions, 
and  the  denominator  of  which  is  the  base 
unit  salary. 

(ii)  Definitions. — For  purposes  of 
paragraph  (c)  (5)  (i)  of  this  section,  the 
term — 

(A)  “Base  unit  salary”  means  the  ag¬ 
gregate  of  the  base  salaries  of  all  em¬ 
ployees  in  the  practice  unit  on  the  last 
day  of  the  base  year  with  respect  to  the 
practice  at  the  annual  salary  rate  in  ef¬ 
fect  with  respect  to  each  employee  on 
such  day; 

(B)  “Base  unit  salary  additions” 
means  the  aggregate  of  the  base  salaries 
of  all  employees  in  the  practice  unit 
(except  those  employees  added  to  such 
unit  solely  on  account  of  a  merger  or 
other  type  of  acquisition  occuring  on  or 
after  November  14,  1971)  on  the  last  day 
of  the  practice  year  for  which  the  ad¬ 
justment  is  being  made  who  were  not 
in  the  practice  unit  on  the  last  day  of 
the  base  year  with  respect  to  the  prac¬ 
tice  at  the  annual  salary  rate  in  effect 
with  respect  to  each  employee  on  the 
last  day  of  the  practice  year  for  which 
the  adjustment  is  being  made; 
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(C)  “Base  unit  salary  deletions” 
means  the  aggregate  of  the  base  salaries 
of  all  individuals  who  were  in  the  prac¬ 
tice  unit  on  the  last  day  of  base  year  with 
respect  to  the  practice  but  not  in  the 
practice  unit  on  the  last  day  of  the  prac¬ 
tice  year  for  which  the  adjustment  is 
being  made  at  the  annual  salary  rate  in 
effect  with  respect  to  each  such  individ¬ 
ual  on  the  last  day  of  the  base  year;  and 

(D)  “Base  year”  means — 

( 1 )  With  respect  to  a  practice  de¬ 
scribed  in  paragraph  (b)  (1)  or  (2)  of 
this  section  the  practice  year  used  to 
determined  the  base  year  amount  with 
respect  to  such  practice;  and 

(2)  With  respect  to  a  practice  de¬ 
scribed  in  paragraph  (b)  (3)  of  this  sec¬ 
tion  the  last  practice  year  the  practice 
operated  under  $  201.35. 

(d)  Rules  with  respect  to  computation 
of  allowable  amount. — (1)  Deferred  or 
delayed  payments — (i)  Items  deferred  or 
delayed  from  an  earlier  practice  year. — 
For  purposes  of  computing  the  allowable 
amount  of  any  item  of  incentive  compen¬ 
sation  granted  with  respect  to  any  prac¬ 
tice  year,  an  item  of  incentive  compen¬ 
sation  paid  to  the  employees  in  a 
practice  unit  during  any  practice  year 
which  v/as  granted  to  any  such  employees 
with  respect  to  an  earlier  practice  year 
shall  not  be  considered  as  an  item  of  in¬ 
centive  compensation  for  such  employees 
with  respect  to  the  practice  year  during 
which  such  item  is  paid. 

(ii)  Items  deferred  or  delayed  to  a  later 
practice  year. — For  purposes  of  comput¬ 
ing  the  allowable  amount  of  any  item  of 
incentive  compensation  granted  with  re¬ 
spect  to  any  practice  year,  an  item  of  in¬ 
centive  compensation  granted  to  the 
employees  in  a  practice  unit  with  respect 
to  any  practice  year  which  is  deferred  or 
delayed  to  a  later  practice  year  shall  be 
considered  as  an  item  of  incentive  com¬ 
pensation  for  such  employees  for  the 
practice  year  during  which  such  item  is 
granted. 

(iii)  Granted  with  respect  to  a  prac¬ 
tice  year. — For  purposes  of  this  section, 
an  item  is  granted  with  respect  to  the 
practice  year  for  which  the  amount  gen¬ 
erated  under  the  practice  is  computed 
whether  or  not  such  amount  is  paid  dur¬ 
ing  such  year. 

(iv)  Item  deferred  or  delayed. — For 
purposes  of  this  section,  an  item  shall 
be  considered  deferred  or  delayed  if  it 
is  paid  after  the  close  of  the  practice 
year  with  respect  to  which  granted  within 
the  meaning  of  paragraph  (d)  (1)  (iii)  of 
this  section. 

(2)  Amounts  in  excess  of  allowable 
amount,  (i)  General. — Except  as  pro¬ 
vided  in  paragraph  (d)  (2)  (ii)  of  this 
section,  a  firm  shall  not  pay  and  em¬ 
ployees  shall  not  receive,  without  the 
prior  approval  of  the  Council,  an  amount 
of  any  item  of  incentive  compensation 
in  excess  of  the  allowable  amount,  de¬ 
termined  pursuant  to  this  section.  The 
preceding  sentence  shall  serve  as  guid¬ 
ance  with  respect  to  members  of  a  prac¬ 
tice  unit  who  are  not  members  of  an 
executive  control  group  (determined 
pursuant  to  §  152.130)  and  who  are  sub¬ 
ject  to  self -administration  under  the 
provisions  of  subpart  B  of  this  part. 
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(ii)  Coextensive  appropriate  employee 
unit  and  practice  unit.  (A)  Coverage. — 
The  provisions  of  this  subdivision  (ii) 
are  applicable  to  the  grant  of  an  item 
of  incentive  compensation  only  where 
the  employee  membership  of  the  prac¬ 
tice  unit  and  the  membership  of  one 
appropriate  employee  unit  are  coexten¬ 
sive. 

(B)  Excess  charged  as  wage  and  salary 
increase. — If  the  amount  of  any  item 
of  incentive  compensation  granted  pur¬ 
suant  to  a  practice  described  in  para¬ 
graph  (b)  of  this  section  to  which  para¬ 
graph  (c)(1)  (ii)  of  this  section  does 
not  apply  is  in  excess  of  the  allowable 
amount  of  such  item  with  respect  to  any 
practice  year  determined  pursuant  to 
the  rules  contained  in  paragraph  (c)  of 
this  section,  such  excess  shall  be  deemed 
to  be  an  increase  in  wages  and  salaries 
with  respect  to  the  appropriate  employee 
unit  during  the  control  year  when  paid 
to  such  employees  in  such  appropriate 
employee  unit.  For  purposes  of  this  sec¬ 
tion,  if  not  paid  within  6  months  after 
the  end  of  the  practice  year,  then  such 
amount  shall  be  considered  paid  on  the 
last  day  of  the  sixth  month  after  the  end 
of  such  practice  year. 

(C)  Prenotification  and  reporting. — 
The  amount  of  any  excess  considered  as 
an  increase  in  wages  and  salaries  shall  be 
considered  as  a  pay  adjustment  for  pur¬ 
poses  of  the  prenotification  ahd  reporting 
requirements  of  this  title  with  respect  to 
such  appropriate  employee  unit  when 
such  amount  is  considered  as  an  increase 
in  wages  and  salaries. 

(D)  Reduction  of  maximum  permissi¬ 
ble  increase. — Any  amount  in  excess  of 
an  allowable  amount  as  described  in 
paragraph  (d)  (2)  (ii)  of  this  section 
shall  not  be  allowed  to  increase  the 
maximum  permissible  annual  aggregate 
wage  and  salary  increase  with  respect  to 
the  appropriate  employee  unit,  but  shall 
reduce  the  maximum  permissible  aggre¬ 
gate  wages  and  salaries  payable  to  such 
appropriate  employee  unit  by  such 
amount  for  the  control  year  such  amount 
is  paid. 

(E)  Rule  with  respect  to  phantom 
stock  awards. — For  purposes  of  deter¬ 
mining  the  amount  of  any  excess  with 
respect  to  phantom  stock  awards,  each 
phantom  dividend  or  share  unit  shall  be 
deemed  to  be  an  actual  share  of  stock 
not  subject  to  any  restriction. 

(3)  Valuation  of  items  of  incentive 
compensation. — Items  of  incentive  com¬ 
pensation  shall  be  valued  according  to 
the  provisions  of  §  152.124(d)  (3. 

(e)  Rules  with  respect  to  certain 
practices. — (1)  Any  practice  described  in 
paragraph  (b)(1)  of  this  section  which 
fails  to  meet  the  condition  of  having 
made  the  payment  or  award  required 
under  such  paragraph  shall  be  consid¬ 
ered  as  a  new  practice  subject  to  the 
provisions  of  §  152.128(d)  and  para¬ 
graphs  (b)  through  (d)  of  this  section 
(but  not  including  the  condition  con¬ 
tained  in  paragraph  (b)(1)  (i)  of  this 
section) . 

(2)  Any  practice  described  in  para¬ 
graph  (b)  (1)  of  this  section  which  meets 
the  definition  of  §  152.122  (c)  or  (f)  and 
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operates  under  §  201.35  shall  not  operate 
under  such  paragraph  (b)(1). 

(3)  Any  practice  described  in  para¬ 
graph  (b)  (2)  of  this  section  which  no 
longer  operates  under  §  201.35  shall  be 
considered  as  an  expired  incentive  com¬ 
pensation  practice  within  the  meaning 
of  §  152.128(e)  and  shall  operate  under 
the  applicable  provisions  of  this  subpart. 

(f)  Special  rules. — (1)  Selection  of 
base  year. — In  the  case  of  a  practice  de¬ 
scribed  in  paragraph  (b)(1)  of  this  sec¬ 
tion,  the  selection  of  a  base  year  with 
respect  to  any  one  subsequent  practice 
year  shall  not  prevent  the  selection  of  a 
different  base  year  with  respect  to  an¬ 
other  subsequent  practice  year. 

(2)  Practices  adopted  or  revised  pur¬ 
suant  to  §  130.14  of  this  chapter. — For 
purposes  of  paragraph  (b)  (2)  (iv)  of  this 
section,  a  practice  may  be  considered 
adopted  or  revised  and  put  into  effect  in 
accordance  with  the  provisions  of  §  130.14 
and  Appendix  B  to  Part  130  of  this  chap¬ 
ter  only  if  it  can  be  documented  that  the 
adoption  or  revision  of  such  practice  was 
decided  finally  and  formally  in  accord¬ 
ance  with  established  procedures,  and  if 
such  decision  was  communicated  to  the 
management  personnel  responsible  for 
implementing  the  practice  or  to  the 
practice  participants  prior  to  August  29, 
1973.  It  is  not  necessary  that  any  pay¬ 
ments,  awards,  or  grants  shall  have  been 
made  prior  to  such  date.  Payments, 
awards  or  grants  pursuant  to  such  a 
practice  shall  remain  subject  to  review 
by  the  Council,  which  may  by  order  di¬ 
rect  the  repayment  of  all  or  a  portion  of 
such  payments,  awards  or  grants  or  im¬ 
pose  such  other  requirements  or  condi¬ 
tions  on  the  operation  of  the  practice  as 
are  reasonable  and  appropriate  to  ac¬ 
complish  the  purposes  of  the  Economic 
Stabilization  Program. 

§  152.126  Certain  stock  options. 

(a)  Applicability.  (1)  Persons  subject 
to  this  section,  (i)  Firms  subject  to  self- 
administration. — The  provisions  of  this 
section  should  be  used  as  guidance  in 
the  administration  of  stock  option  plans 
by  firms  subject  to  self-administration 
under  the  provisions  of  subpart  B  of  this 
part,  even  if  such  plans  apply  to  or  affect 
members  of  executive  control  groups. 

(ii)  Firms  subject  to  mandatory  con¬ 
trols. — This  section  provides  mandatory 
rules  applicable  to  the  administration  of 
stock  option  plans  by  firms  subject  to 
mandatory  controls  under  the  provisions 
of  this  part. 

(iii)  Executive  control  groups. — Stock 
option  plans  subject  to  this  section  are 
not  subject  to  the  limitations  on  incen¬ 
tive  compensation  set  forth  in  §  152.130, 
relating  to  executive  control  groups. 

(2)  Plans  subject  to  this  section. — 
The  provisions  of  this  section  are  effec¬ 
tive  with  respect  to  fiscal  years  beginning 
on  or  after  August  29,  1973.  The  provi¬ 
sions  of  §  201.76  (a)  and  (b)  of  this  title 
remain  applicable  to  fiscal  years  begin¬ 
ning  prior  to  such  date. 

(b)  Certain  existing  stock  options. — 
Stock  options  granted  to  the  employees 
in  a  plan  unit  in  writing  prior  to  the 
close  of  business  on  DeceAiber  16,  1971, 
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under  a  stock  option  plan  adopted  by  an 
employer  prior  to  November  14,  1971, 
and  in  effect  on  November  13,  1971,  may 
be  exercised.  The  grant  of  such  options 
shall  not  count  against  the  allowable 
number  of  shares  that  may  be  issued 
under  new  stock  options  granted  dur¬ 
ing  an  employer’s  fiscal  year  pursuant 
to  paragraph  (c)(1)  or  (d)  of  this 
section. 

(c)  Stock  options  not  deemed  to  be 
an  increase  in  wages  and  salaries.  (1) 
Grant,  (i)  Plan  requirements. — New 
stock  options  under  a  stock  option  plan 
adopted  by  an  employer  prior  to  No¬ 
vember  14,  1971,  and  in  effect  on  Novem¬ 
ber  13,  1971,  may  be  granted  to  the 
employees  in  a  plan  unit  under  such  a 
stock  option  plan  but  only  in  writing 
provided  that  such  plan — 

(A)  Is  approved  by  the  employer’s 
stockholders  within  12  months  of  its 
adoption; 

(B)  Stipulates  a  maximum  number 
of  shares  to  be  made  available  for  stock 
option  grants; 

(C)  Establishes  and  maintains  the 
option  price  of  shares  that  may  be  issued 
at  not  less  than  100  percent  of  the  fair 
market  value  of  such  shares  on  the  date 
of  grant  of  options  for  such  shares;  and 

(D)  Is  administered  in  accordance 
with  the  customary  manner. 

(ii)  Aggregate  share  limitation  with  re¬ 
spect  to  the  fiscal  year  beginning  prior  to 
November  14,  1972.  The  allowable  num¬ 
ber  of  shares  that  may  be  issued  under 
new  stock  options  granted  during  an  em¬ 
ployer’s  fiscal  year  which  began  prior  to 
November  14,  1972,  under  a  stock  option 
plan  described  in  paragraph  (c)(1)  (i>  of 
this  section  which  meets  the  require¬ 
ments  of  (A)  through  (D)  of  that 
paragraph  shall  not  exceed  the  number 
of  shares  determined  as  follows:  The 
number  of  shares  (adjusted  to  reflect 
stock  splits  and  stock  dividends)  cov¬ 
ered  under  stock  options  granted  under 
such  plan  during  the  last  3  fiscal  years 
of  the  employer  ending  prior  to  No¬ 
vember  14,  1971,  divided  by  3;  pro¬ 
vided,  however,  if  the  plan  was  in 
effect  on  November  13,  1971,  for  at  least 
1  fiscal  year  of  the  employer  ending  prior 
to  November  14,  1971,  but  less  than  3 
such  fiscal  years,  the  allowable  number 
of  shares  that  may  be  issued  under  new 
stock  options  granted  during  an  em¬ 
ployer’s  fiscal  year  which  began  prior  to 
November  14,  1972,  shall  not  exceed  the 
number  of  shares  (adjusted  to  reflect 
stock  splits  and  stock  dividends)  covered 
under  stock  options  granted  during  the 
existence  of  the  plan  through  the  end 
of  the  fiscal  year  ending  before  Novem¬ 
ber  14,  1971,  that  such  plan  was  in 
existence  divided  by  the  number  of  such 
fiscal  years; 

(iii)  Aggregate  share  limitation  with 
respect  to  fiscal  years  beginning  on  or 
after  November  14,  1972. — Except  for 
fiscal  years  of  an  employer  covered  by 
paragraph  (d)  of  this  section,  the  allow¬ 
able  number  of  shares  that  may  be  issued 
under  new  stock  options  granted  during 
an  employer’s  fiscal  year  beginning  on  or 
after  November  14,  1972,  under  a  stocl 
option  plan  which  meets  the  require¬ 
ments  of  (A)  through  (D)  of  paragraph 
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(c)  (1)  (i)  of  this  section  shall  not  exceed 
the  number  of  shares  (adjusted  to  reflect 
stock  splits  and  stock  dividends)  deter¬ 
mined  : 

(A)  By  dividing  the  total  number  of 
shares  covered  under  stock  options 
granted  under  such  plan  prior  to  the 
close  of  business  on  December  16,  1971, 
by  the  number  of  fiscal  years  during 
which  the  plan  operated  prior  to  the 
close  of  business  on  December  16,  1971; 
and 

(B)  By  multiplying  the  number  deter¬ 
mined  in  paragraph  (c)  (1)  (iii)  (A)  of 
this  section  by  a  fraction,  the  numerator 
of  which  is  the  number  of  employees  in 
the  plan  unit  on  the  first  day  of  the 
fiscal  year  with  respect  to  which  the 
allowable  number  of  shares  is  deter¬ 
mined  and  the  denominator  of  which  is 
the  average  number  of  employees  in  the 
plan  unit  during  the  fiscal  years  the  plan 
operated  prior  to  the  close  of  business  on 
December  16.  1971.  The  term  “number  of 
employees  in  the  plan  unit  on  the  first 
day  of  the  fiscal  year’’  means  the  number 
of  employees  who  held  options  during  the 
immediately  preceding  fiscal  year,  less 
the  number  of  employees  who  became 
ineligible  to  receive  options  during  such 
preceding  fiscal  year  because  of  termina¬ 
tion  or  transfer,  plus  those  employees  to 
whom,  in  accordance  with  past  practice, 
the  employer  intends  to  grant  options 
during  the  fiscal  year  who  were  not  eligi¬ 
ble  to  receive  option  grants  during  the 
immediately  preceding  fiscal  year  be¬ 
cause  of  tenure,  position,  salary  level,  or 
similar  eligibility  requirement.  For  pur¬ 
poses  of  computing  the  average  number 
of  employees  in  the  plan  unit,  the  plan 
unit  shall  be  deemed  to  consist  of  all 
employees  at  the  end  of  each  fiscal  year 
of  the  employer  (or  portion  thereof)  dur¬ 
ing  which  the  plan  operated  (prior  to  the 
close  of  business  on  December  16,  1971) 
who  held  options  granted  under  such 
plan  or  who  exercised  options  wThich  had 
been  granted  under  such  plan. 

(2)  Exercise. — New  stock  options 
covering  shares  within  the  applicable 
aggregate  share  limitations  of  this  para¬ 
graph  and  paragraph  (d)  of  this  section 
under  a  stock  option  plan  which  meets 
the  requirements  of  (A)  through  (D)  of 
paragraph  (c)  (1)  (i)  of  this  section  may 
be  exercised  by  the  employees  in  a  plan 
unit  under  such  a  stock  option  plan. 

(3)  Excess. — Options  for  shares  in  ex¬ 
cess  of  the  aggregate  share  limitation 
with  respect  to  newT  stock  options 
granted  during  an  employer’s  fiscal  year 
determined  according  to  the  rules  con¬ 
tained  in  paragraph  (c)(1)  of  this  sec¬ 
tion  (or  where  applicable  under  para¬ 
graph  (d)  of  this  section)  under  a  stock 
option  plan  which  meets  the  require¬ 
ments  of  (A)  through  (D)  of  paragraph 
(c)(1)  (i)  of  this  section  shall  not  be 
granted  without  the  prior  approval  of 
the  Council  pursuant  to  §  152.128  and 
options  granted  without  such  approval 
shall  not  be  exercised  unless  prior  ap¬ 
proval  has  been  obtained. 

(d)  Rules  for  determining  aggregate 
share  limitation  with  respect  to  certain 
existing  and  new  plans — (1)  Certain 
plans  in  effect  on  November  13,  1971. — 
For  purposes  of  determining  the  allow¬ 


able  number  of  shares  that  may  be  Issued 
under  new  stock  options  granted  during 
an  employer’s  fiscal  year  under  a  stock 
option  plan  described  in  paragraph 

(c) (1)  (i)  of  this  section  if  any  plan 
was — 

(i>  In  effect  on  November  13, 1971,  and 
no  stock  options  were  granted  during 
the  life  of  the  plan  prior  to  the  em¬ 
ployer’s  fiscal  year  beginning  on  or  after 
November  14,  1972,  the  allowable  num¬ 
ber  of  shares  that  may  be  issued  under 
new  stock  options  granted  during  an  em¬ 
ployer’s  fiscal  year  beginning  on  or  after 
November  14,  1972,  shall  not  exceed  25 
percent  of  the  number  of  shares  (ad¬ 
justed  to  reflect  stock  splits  and  stock 
dividends)  authorized  for  stock  options 
at  the  time  the  plan  -was  adopted,  or, 
if  amended  to  increase  share  authoriza¬ 
tion,  at  the  time  last  amended.  After  such 
fiscal  year,  the  aggregate  share  limita¬ 
tion,  computed  as  though  the  plan  were 
subject  to  the  provisions  of  paragraph 

(d)  (2)  (ii)  of  this  section  shall  apply. 

(ii)  In  effect  on  November  13,  1971, 
for  less  than  a  full  fiscal  year  of  the  em¬ 
ployer,  (A)  the  allowable  number  of 
shares  that  may  be  issued  under  new 
stock  options  granted  during  an  em¬ 
ployer’s  fiscal  year  beginning  prior  to 
November  14,  1972,  shall  not  exceed  the 
greater  of  the  number  of  shares  (ad¬ 
justed  to  reflect  stock  splits  and  stock 
dividends)  subject  to  options  actually 
granted  prior  to  November  14,  1971,  dur¬ 
ing  such  period  of  less  than  a  full  fiscal 
year,  or  25  percent  of  the  number  of 
shares  authorized  for  stock  options  dur¬ 
ing  the  life  of  the  plan,  and  (B)  the  al¬ 
lowable  number  of  shares  (adjusted  to 
reflect  stock  splits  and  stock  dividends) 
that  may  be  issued  under  new  stock  op¬ 
tions  pursuant  to  such  plan  during  an 
employer’s  fiscal  year  beginning  on  or 
after  November  14,  1972,  shall  be  deter¬ 
mined  pursuant  to  the  provisions  of  par¬ 
agraph  (d)  (1)  (i)  of  this  section  or  shall 
be  computed  as  though  the  plan  were 
subject  to  the  provisions  of  paragraph 
(d)  (2)  (ii)  of  this  section,  whichever  is 
applicable. 

(iii)  In  effect  on  November  13,  1971, 
for  three  or  more  fiscal  years  of  the  em¬ 
ployer  ending  prior  to  November  14, 1971, 
and  no  stock  options  were  granted  during 
the  3  fiscal  years  ending  before  such  date, 
(A)  the  allowable  number  of  shares  that 
may  be  issued  under  new  stock  options 
granted  during  an  employer’s  fiscal  year 
beginning  prior  to  November  14,  1972, 
shall  not  exceed  25  percent  of  the  num¬ 
ber  of  shares  (adjusted  to  reflect  stock 
splits  and  stock  dividends)  authorized  for 
stock  options  but  not  granted  during  the 
life  of  the  plan;  and  (B)  the  allowable 
number  of  shares  that  may  be  issued  un¬ 
der  new  stock  options  pursuant  to  such 
plan  during  an  employer’s  fiscal  year 
beginning  on  or  after  November  14,  1972, 
shall  be  determined  pursuant  to  the  pro¬ 
visions  of  paragraph  (d)(l)(i)  of  this 
section  or  shall  be  computed  as  though 
the  plan  were  subject  to  the  provisions 
of  paragraph  (d)  (2)  (ii)  of  this  section, 
whichever  is  applicable. 

(2)  Plans  approved  pursuant  to  §  201.- 
78  or  §  152.128. — The  allowable  number 
of  shares  that  may  be  issued  under  new 


stock  options  granted  under  a  stock  op¬ 
tion  plan  which  is  approved  pursuant  to 
S  201.78  or  5  152.128  and  which  meets  the 
requirements  of  (A)  through  (D)  of 
paragraph  (c)  (1)  (i)  of  this  section  shall 
be: 

(i)  For  the  first  fiscal  year  grants  are 
made  pursuant  to  such  plan  approval 
the  number  of  shares  established  by  the 
Pay  Board  or  Council  as  the  aggregate 
share  limitation. 

(ii)  For  each  subsequent  fiscal  year 
the  aggregate  share  limitation  for  the 
first  fiscal  year  multiplied  by  a  fraction, 
the  numerator  of  which  is  the  number 
of  employees  in  the  plan  unit  on  the  first 
day  of  the  fiscal  year  with  respect  to 
which  the  allowable  number  of  shares  is 
determined,  and  the  denominator  of 
which  is  the  number  of  employees  in  the 
plan  unit  for  the  first  fiscal  year  the  plan 
operated.  For  the  purposes  of  this  com¬ 
putation  the  plan  unit  for  the  first  fiscal 
year  the  plan  operated  shall  be  deemed 
to  consist  of  all  employees  who  held  op¬ 
tions  at  the  end  of,  or  exercised  options 
during  such  fiscal  year.  The  plan  unit  on 
the  first  day  of  the  fiscal  year  with  re¬ 
spect  to  which  the  allowable  number  of 
shares  is  determined  shall  be  the  plan 
unit  for  the  first  fiscal  year  the  plan  op¬ 
erated  plus  those  employees  that  the  em¬ 
ployer  intends  to  grant  options  to  during 
the  fiscal  year  described  in  this  para¬ 
graph  who  were  not  eligible  to  receive 
option  grants  during  the  first  fiscal  year 
because  of  tenure,  position,  salary  level 
or  similar  eligibility  standard,  less  those 
employees  who  terminate  employment  or 
are  transferred  to  positions  in  which  they 
become  ineligible  for  options  under  the 
plan. 

(3)  Plans  reported  pursuant  to  S  201.- 
79  or  5  152.129. — The  allowable  number 
of  shares  that  may  be  issued  under  new 
stock  options  granted  under  a  stock  op¬ 
tion  plan  which  was  reported  to  the  Pay 
Board  or  Council  pursuant  to  S  201.79  or 
S  152.129  and  which  meets  the  require¬ 
ments  of  (A)  through  (D)  of  paragraph 
(c)  (1)  (1)  of  this  section  shall  be: 

(i)  For  the  first  fiscal  year  grants  are 
made  with  respect  to  the  reported  plan, 
the  number  of  shares  reported  as  to  be 
covered  by  grants  during  such  fiscal  year, 
provided  such  grants  are  not  for  the  pur¬ 
pose  of  circumventing  the  intent  of  the 
wage  and  salary  stabilization  program 
and  are  not  unreasonably  inconsistent 
with  the  standards  and  goals  of  the  Eco¬ 
nomic  Stabilization  Program;  and 

(ii)  For  each  fiscal  year  thereafter, 
using  the  number  of  shares  reported  for 
the  first  fiscal  year  (and  not  disapproved 
by  the  Pay  Board  or  Council)  as  the  ag¬ 
gregate  share  limitations  for  the  first 
fiscal  year,  and  computing  the  aggregate 
share  limitations  for  subsequent  fiscal 
years  as  though  the  plan  were  subject  to 
the  provisions  of  paragraph  (d)(2)  (ii)  of 
this  section. 

(4)  Plans  described  in  §  152.128(e). — 
The  allowable  number  of  shares  that 
may  be  issued  under  new  stock  options 
granted  under  a  stock  option  plan 
which  is  described  in  §  152.128(e)  and 
which  meets  the  requirements  of  (A) 
through  (D)  of  paragraph  (c)(1)  (i) 
of  this  section  shall  be : 
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(1)  For  any  fiscal  year  the  plan  op¬ 
erates  under  §  201.35,  the  number  of 
shares  allowed  to  be  covered  by  grants 
under  §  201.35;  and 

(ii)  For  each  fiscal  year  thereafter  the 
number  of  shares  determined  pursuant 
to  paragraph  (c)  (1)  (iii)  of  this  section  if 
the  plan  operated  for  3  or  more  fiscal 
years  which  ended  prior  to  the  close  of 
business  on  December  16,  1971,  or,  if  the 
plan  did  not  operate  for  such  period,  de¬ 
termined  as  though  the  provisions  of 
paragraph  (d)  (2)  (ii)  of  this  section  were 
applicable,  using  the  number  of  shares 
granted  during  the  last  fiscal  year  the 
plan  operated  under  §  201.35  as  the  ag¬ 
gregate  share  limitation  for  the  first 
fiscal  year. 

(e)  Special  rules. — (1)  For  purposes  of 
determining  the  allowable  number  of 
shares  to  be  issued  under  new  stock  op¬ 
tions  during  an  employer’s  fiscal  year 
pursuant  to  paragraphs  (c)  or  (d)  of  this 
section  the  term  “fiscal  year”  means  the 
12  month  period  constituting  the  em¬ 
ployer’s  fiscal  year.  Parts  of  such  a  fiscal 
year  shall  be  measured  in  months,  such 
months  constituting  twelfths  of  a  fiscal 
year.  Parts  of  such  a  month  shall  be 
counted  as  a  full  month.  The  period  of 
December  1,  1971,  through  December  16, 
1971,  shall  be  counted  as  a  full  month. 

(2)  For  purposes  of  this  paragraph 
the  term  “new  stock  option”  shall  in¬ 
clude — (i)  an  option  not  previously 
granted  with  respect  to  shares  covered 
under  a  stock  option  plan  regardless  of 
whether  the  shares  covered  under  such 
new  option  were  previously  covered  un¬ 
der  another  stock  option,  and  (ii)  an  op¬ 
tion  previously  granted  where  the  exer¬ 
cise  period  with  respect  to  such  option  is 
modified. 

(3)  Where  an  employer  has  two  or 
more  plans  which  meet  the  requirements 
of  (A)  through  (D)  of  paragraph  (c)(1) 
(i)  of  this  section,  the  aggregate  share 
limitation  applicable  to  each  plan  shall 
be  determined  seprately;  however,  op¬ 
tions  may  be  granted  pursuant  to  any  or 
all  of  the  plans  if  the  total  shares  subject 

'  to  option  grants  during  the  fiscal  year  do 
not  exceed  the  sum  of  the  aggregate 
share  limitations  applicable  to  the  sev¬ 
eral  plans. 

(4)  For  purposes  of  this  section,  a 
stock  option  plan  shall  be  considered  to 
begin  operating  on  the  day  of  the  first 
grant  under  the  plan.  Subsequent  to  such 
grant,  the  plan  shall  be  considered  to 
continue  operating  until  such  plan  ex¬ 
pires,  terminates,  or  is  replaced,  even  if 
no  options  are  granted  during  a  fiscal 
year. 

(f)  Other  stock  options. — For  rules 
with  respect  to  the  treatment  of  stock  op¬ 
tions  which  are  not  within  the  provisions 
of  paragraph  (b)  or  (c)  of  this  section, 
see  §  152.131. 

(g)  Rules  with  respect  to  certain 
plans. — (1)  Stock  options  granted  under 
a  stock  option  plan  described  in  para¬ 
graph  (c)(1)  (i)  of  this  section  which 
meets  the  definition  of  §  152.122  (c)  or 

(f)  and  operates  under  §  201.35  shall  not 
operate  under  such  paragraph  (c)(1). 

(2)  Any  plan  described  in  paragraph 

(g) (1)  of  this  section,  which  no  longer 


operates  under  §  201.35,  shall  be  consid¬ 
ered  as  an  expired  stock  option  plan 
within  the  meaning  of  §  152.128(e)  and 
shall  operate  under  the  applicable  pro¬ 
visions  of  this  subpart. 

§  152.127  Sales  or  commission  plans  or 
practices  and  certain  production  in¬ 
centive  programs. 

(a)  Applicability. — (1)  Firms  subject 
to  self -administration.  The  provisions  of 
this  section  should  be  used  as  guidance 
in  the  administration  of  sales  or  com¬ 
mission  plans  and  practices  and  produc¬ 
tion  incentive  programs  by  firms  subject 
to  self-administration  under  the  pro¬ 
visions  of  subpart  B  of  this  part. 

(2)  Firms  subject  to  mandatory  con¬ 
trols. — This  section  provides  mandatory 
rules  applicable  to  the  administration  of 
sales  or  commission  plans  and  practices 
and  production  incentive  programs  by 
firms  subject  to  mandatory  controls  un¬ 
der  the  provisions  of  this  part. 

(b)  In  general.  (1)  Established  plans, 
practices,  or  programs. — A  sales  or  com¬ 
mission  plan  or  practice  established  and 
in  effect  on  November  13,  1971,  or  a  pro¬ 
duction  incentive  program  established, 
and  in  effect  on  such  date  may  continue 
to  operate  in  accordance  with  its  provi¬ 
sions  and  subject  to  the  provisions  of 
this  chapter.  Generally,  such  plans, 
practices,  or  programs  are  those  which 
directly  reflect  the  performance  of  the 
employee  participant  in  the  form  of 
sales  or  production  output.  Thus,  for  ex¬ 
ample,  an  incentive  award  related  to 
profits  is  generally  not  a  sales  or  com¬ 
mission  plan  or  practice  or  a  production 
incentive  program  within  the  meaning  of 
this  section.  A  plan,  practice,  or  program 
under  which  payments,  awards,  or 
grants  are  based  on  sales  or  production 
output  does  not  operate  under  this  sec¬ 
tion  if  the  plan,  practice,  or  program 
unit  includes  employees  (e.g.,  top  man¬ 
agement)  whose  primary  responsibilities 
are  not  directly  related  to  sales  or  pro¬ 
duction  output. 

(2)  New  plans,  practices,  or  pro¬ 
grams. — An  employer  having  a  sales  or 
commission  plan  or  practice  or  a  produc¬ 
tion  incentive  program  described  in 
§  152.128(d)  (with  respect  to  new  plans, 
practices,  or  programs),  and  approved 
by  the  Pay  Board  or  Council  pursuant  to 
§  201.78  or  §  152.128,  or  described  in 
§  152.129(b)  (with  respect  to  new  organi¬ 
zations)  and  reported  to  the  Pay  Board 
or  Council  pursuant  to  5  201.79  or 
§  152.129  shall  administer  such  a  plan, 
practice,  or  program  subject  to  the  pro¬ 
visions  of  this  chapter. 

(c)  Change  in  method  of  calculating 
earnings. — Amounts  paid  under  a  plan, 
practice,  or  program  described  in  para¬ 
graph  (b)  of  this  section  shall  not  be 
considered  as  an  increase  in  wages  and 
salaries  with  respect  to  the  appropriate 
employee  units  of  the  employees  partici¬ 
pating  in  the  plan,  practice,  or  program 
units  unless  there  has  been  a  change  in 
the  method  of  calculating  the  earnings 
under  such  a  plan,  practice,  or  program 
resulting  in  an  increase  in  the  aggregate 
amount  of  compensation  with  respect  to 
such  plan,  practice,  or  program  unit  for 
the  plan,  practice,  or  program  year  such 


change  occurs.  Thus,  a  downward  revi¬ 
sion  of  the  rate  or  formula  with  respect 
to  a  plan,  practice,  or  program  where 
there  is  an  increase  in  the  aggregate 
amount  of  compensation  attributable  to 
factors  unrelated  to  the  change  in  rate  or 
formula,  such  as  an  increase  in  volume, 
either  in  dollars  or  units,  under  such 
plan,  practice,  or  program,  does  not  re¬ 
sult  in  an  increase  with  respect  to  the 
appropriate  employee  units  of  the  em¬ 
ployees  participating  in  the  plan,  prac¬ 
tice,  or  program  unit. 

(d)  Increases  in  wages  and  salaries. — 
The  amount  of  the  increase  in  wages 
and  salaries  described  in  paragraph  (c) 
of  this  section  shall  be  deemed  to  be  an 
increase  in  wages  and  salaries  with  re¬ 
spect  to  the  appropriate  employee  units 
of  the  employees  participating  in  the 
plan,  practice,  or  program  unit.  Such  in¬ 
crease  shall  be  apportioned  to  the  appro¬ 
priate  employee  units  of  the  employees 
participating  in  the  plan,  practice,  or 
program  unit.  The  amount  of  such  in¬ 
crease  which  shall  be  apportioned  to  an 
appropriate  employee  unit  shall  be  deter¬ 
mined  when  the  amount  constituting  the 
increase  is  paid  as  follows:  The  number 
of  employees  in  an  appropriate  employee 
unit  who  are  participating  in  such  a  plan, 
practice,  or  program  unit  multiplied  by 
a  fraction,  the  numerator  of  which  is 
the  amount  of  the  increase  and  the  de¬ 
nominator  of  which  is  the  number  of 
employees  in  the  plan,  practice,  or  pro¬ 
gram  unit.  The  amount  so  apportioned 
to  each  appropriate  employee  unit  with 
respect  to  any  plan,  practice,  or  program 
year  shall  be  considered  as  an  increase 
in  wages  and  salaries  during  the  control 
year  such  amount  is  paid  (or  if  not  paid, 
the  control  year  such  amount  would  have 
been  paid  had  such  amount  been  paid) . 
Such  amount  shall  also  be  considered  as 
a  pay  adjustment  for  purposes  of  the  pre¬ 
notification  and  reporting  requirements 
of  this  title  with  respect  to  each  such 
appropriate  employee  unit  when  such 
amount  is  considered  as  an  increase  in 
wages  and  salaries.  Such  amount  shall 
not  be  allowed  to  increase  the  maximum 
permissible  annual  aggregate  wage  and 
salary  increase  with  respect  to  an  ap¬ 
propriate  employee  unit,  but  shall  reduce 
the  maximum  permissible  aggregate 
wages  and  salaries  payable  to  an  appro¬ 
priate  employee  unit  by  such  amount  for 
the  control  year  such  amount  is  paid. 
For  purposes  of  this  section,  a  plan,  prac¬ 
tice,  or  program  without  a  specified  plan, 
practice,  or  program  year  shall  be  con¬ 
sidered  as  operating  during  the  12- 
month  period  beginning  on  November  14 
and  ending  on  November  13. 

(e)  Certain  productivity  programs. — 
Notwithstanding  the  provisions  of  this 
section  and  §§  152.128  and  152.129, 
any  productivity  incentive  program  de¬ 
scribed  in  §  201.61  of  this  title  shall  be 
governed  by  the  provisions  of  that 
section. 

§  152.128  New  or  revised  plans,  prac¬ 
tices,  or  programs. 

(a)  Scope.  (1)  Firms  subject  to  self- 
administration. — With  respect  to  firms 
subject  to  the  provisions  of  subpart 
B  of  this  part,  the  provisions  of  this  sec- 
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tion  are  applicable  to  incentive  compen¬ 
sation  plans  and  practices  (except  stock 
option  plans  which  meet  the  require¬ 
ments  of  (A)  through  (D)  of  §  152.126 

(c)(1)(D),  sales  or  commission  plans 
and  practices,  and  production  incentive 
programs  which  apply  to  or  affect  one  or 
more  members  of  an  executive  control 
group  (as  determined  pursuant  to 
§  152.130). 

(2)  Firms  subject  to  mandatory  con¬ 
trols. — With  respect  to  firms  subject  to 
mandatory  controls  under  this  part,  the 
provisions  of  this  section  are  applicable  to 
all  incentive  compensation  plans  and 
practices,  sales  or  commission  plans  and 
practices,  and  production  incentive  pro¬ 
grams’. 

(b)  Replacement  of  existing  plans, 
practices,  or  programs. — (1)  An  em¬ 
ployer  may,  without  the  approval  of  the 
Council,  adopt  a  new  incentive  compen¬ 
sation  plan  or  practice,  sales  or  commis¬ 
sion  plan  or  practice,  or  production 
incentive  program  replacing  such  a 
plan,  practice,  or  program  operating 
under  the  provisions  of  this  subpart 
which  has  lapsed  or  terminated  on  ac¬ 
count  of  the  operation  of  time  only  when 
such  new  plan,  practice,  or  program  does 
not  increase  the  aggregate  amount  of 
compensation  that  would  have  been 
granted  (whether  or  not  currently)  the 
plan,  practice,  or  program  unit  had  the 
replaced  plan,  practice,  or  program  not 
lapsed  or  terminated  on  account  of  the 
operation  of  time.  Such  new  plan,  prac¬ 
tice,  or  program  shall  continue  to  oper¬ 
ate  under  the  applicable  provisions  of 
this  subpart.  Thus,  an  incentive  com¬ 
pensation  plan  in  effect  on  November  13, 
1971,  described  in  §  152.124  (b)(1)  and 
operating  under  §  152.124  which  is  re¬ 
placed  under  the  provisions  of  this  sub- 
paragraph  shall  continue  to  operate  un¬ 
der  §  152.124  (including  any  limitations 
with  respect  to  the  allowable  amount 
with  respect  to  such  plan  applicable 
prior  to  replacement). 

(2)  Replacement  of  an  existing  plan, 
practice,  or  program  other  than  a  re¬ 
placement  described  in  paragraph  (b) 
(1)  of  this  section  shall  be  submitted  to 
the  Council  for  prior  approval  pursuant 
to  paragraph  (d)  of  this  section. 

(3)  For  purposes  of  paragraph  (b)  (1) 
of  this  section,  a  stock  option  plan  un¬ 
der  wrhich  all  of  the  authorized  shares 
have  been  the  subject  of  option  grants 
shall  be  considered  as  having  lapsed  or 
terminated  on  account  of  the  operation 
of  time. 

(c)  Modification  or  revision  of  existing 
plans,  practices,  or  programs. — (1)  An 
employer  may,  without  the  approval  of 
the  Council  modify  or  revise  an  incen¬ 
tive  compensation  plan  or  practice 
operating  under  the  provisions  of  this 
subpart  only  when  such  modified  or  re¬ 
vised  plan  or  practice  does  not  increase 
the  aggregate  amount  of  compensation 
that  would  have  otherwise  been  granted 
(whether  or  not  currently)  a  plan  or 
practice  unit  under  the  plan  or  practice 
without  taking  such  modification  or  re¬ 
vision  into  account. 

(2)  Any  modification  or  revision  of  an 
incentive  compensation  plan  or  practice 


not  described  in  paragraph  (c)(1)  of 
this  section  shall  be  submitted  to  the 
Council  for  prior  approval.  Modifications 
or  revisions  requiring  such  approval  in¬ 
clude  the  reduction  of  performance  goals 
or  targets  from  those  in  the  base 
year  under  an  incentive  compensation 
plan  or  practice,  the  decrease  in  the  price 
under  a  stock  option  plan  at  which  a 
stock  option  may  be  exercised,  and  the 
alteration  of  eligibility  requirements  for 
participation  in  an  incentive  compensa¬ 
tion  plan  or  practice  which  would  in¬ 
crease  the  number  of  employees  eligible 
to  participate  in  the  plan  or  practice  unit. 

(3)  For  the  treatment  of  a  modifica¬ 
tion  or  revision  of  a  sales  or  commission 
plan  or  practice  or  a  production  incentive 
program  resulting  in  an  increase  in  the 
aggregate  amount  of  compensation  that 
would  otherwise  have  been  granted 
(whether  or  not  currently) ,  see  §  152.127. 

(d)  Adoption  of  new  plans,  practices, 
or  programs — (1)  Approval.  An  employer 
may  adopt  a  new  incentive  compensation 
plan  or  practice,  sales  or  commission  plan 
or  practice,  or  production  incentive  pro¬ 
gram  where  such  a  plan,  practice,  or  pro¬ 
gram  did  not  exist  prior  to  November  14, 
1971,  only  upon  the  prior  approval  of  the 
Council  and  under  such  terms  and 
conditions  as  may  be  imposed  by  the 
Council.  In  the  case  of  a  stock  option  plan 
requiring  the  prior  approval  of  the  Coun¬ 
cil,  no  stock  options  shall  be  granted 
in  anticipation  of  or  subject  to  such 
approval. 

(2)  Performance  share  plans. — An  em¬ 
ployer  may  utilize  the  valuation  for  per¬ 
formance  share  awards  set  forth  in 
§  152.124(d)  (3)  (ii)  only  upon  the  prior 
approval  of  the  Council  (pursuant  to 
paragraph  (d)(1)  of  this  section)  of 
a  performance  share  plan  under  which 
performance  ^sjiare  awards  are  to  be 
granted,  and  subject  to  such  terms  and 
conditions  as  may  be  imposed  by  the 
Council. 

(e)  Rules  with  respect  to  certain  ex¬ 
pired  plans,  practices,  and  programs. — 
Any  plan,  practice,  or  program  which 
meets  the  definitions  of  §  152.122(c)  or 

(f )  and  operated  under  the  provisions  of 
§  201.35  of  this  title,  but  which  no  longer 
operates  under  such  section  shall  be  al¬ 
lowed  to  operate  only  as  provided  under 
the  provisions  of  this  subpart;  provided, 
however,  that  to  the  extent  incentive 
compensation  attributable  to  such  plans, 
practices,  or  programs  is  not  treated  as 
wages  and  salaries,  or  as  an  increase 
thereto,  under  the  provisions  of  this  sub¬ 
part  such  compensation  shall  not  be  in¬ 
cluded  in  computing  the.  base  compen¬ 
sation  rate  of  any  appropriate  employee 
unit  of  w-hich  employees  in  the  plan  unit 
are  a  part.  Thus,  for  example,  items 
granted  under  an  incentive  compensa¬ 
tion  plan  described  in  §  152.124(b)  (1) 
which  meets  the  definition  of 
§  152.122(c)  or  (f)  and  operated  under 
§  201.35  are  not  treated  as  an  increase 
in  wages  and  salaries  and  are  not  in¬ 
cluded  in  computing  the  base  compen- 
station  rate  of  any  appropriate  employee 
unit  of  which  employees  in  the  plan  or 
practice  unit  are  a  part. 

(f)  Rules  with  respect  to  plans,  prac¬ 


tices,  or  programs  described  in  para¬ 
graph  (b) ,  (c),  or  id)  of  this  section. — 
A  new  plan,  practice,  or  program  adopted 
pursuant  to  paragraph  (b)  or  (d)  of  this 
section  or  a  plan,  practice,  or  program 
modified  or  revised  pursuant  to  para¬ 
graph  (c)  of  this  section  or  allowed  to 
operate  pursuant  to  paragraph  (e)  of 
this  section  shall  comply  with  other  rele¬ 
vant  sections  of  this  subpart  applicable 
to  plans,  practices,  or  programs  in  effect 
on  November  13,  1971. 

(g)  Criteria. — In  considering  applica¬ 
tions  for  approval  pursuant  to  the  provi¬ 
sions  of  this  section,  or  for  exceptions 
from  the  provisions  of  this  section  or 
other  provisions  of  this  subpart,  the 
Council  will  review  the  facts  and  circum¬ 
stances  of  each  case  and  utilize  the 
criteria  set  forth  in  §  201.30  of  this  title 
as  such  may  be  applicable. 

§  152.129  New  organizations  and 
changes  in  organizational  form. 

(a)  Scope.  (1)  Firms  subject  to  self- 
administration. — With  respect  to  firms 
subject  to  the  provisions  of  subpart  B 
of  this  part,  the  provisions  of  this  sec¬ 
tion  are  applicable  to  incentive  compen¬ 
sation  plans  and  practices  (except  stock 
option  plans  which  meet  the  require¬ 
ments  of  (A)  through  (D)  of  §  152.126 
(c)  (1)  (i) ) ,  sales  or  commission  plans  and 
practices,  and  production  incentive  pro¬ 
grams  which  apply  to  or  affect  one  or 
more  members  of  an  executive  control 
group  (as  determined  pursuant  to 
§  152.130). 

(2)  Firms  subject  to  mandatory  con¬ 
trols. — With  respect  to  firms  subject  to 
mandatory  controls  under  this  part,  the 
provisions  of  this  section  are  applicable 
to  all  incentive  compensation  plans  and 
practices,  sales  or  commission  plans  and 
practices,  and  production  incentive  pro¬ 
grams. 

(b)  New  organizations.  (1)  General. — 
Any  business,  enterprise,  partnership, 
corporation,  association,  or  any  other  or¬ 
ganization  organized  or  established  on  or 
after  November  14,  1971,  which  is  not  a 
successor  to  any  such  organization  in  ex¬ 
istence  before  such  date,  that  establishes 
an  incentive  compensation  plan  or  prac¬ 
tice,  a  sales  or  commission  plan  or  prac¬ 
tice,  or  a  production  incentive  program, 
shall  file  with  the  Council  a  report  of 
such  plan,  practice,  or  program,  not  later 
than  90  days  after  establishment  of  such 
business,  enterprise,  partnership,  cor¬ 
poration,  association,  or  other  organiza¬ 
tion.  The  report  filed  shall  in  detail  de¬ 
scribe  such  plan,  practice,  or  program, 
including  the  amount  of  each  item  of 
actual  or  anticipated  compensation  (in¬ 
cluding  items  described  in  §  152.123) 
with  respect  to  each  appropriate  em¬ 
ployee  unit  (or,  where  appropriate,  the 
employees  in  such  unit).  Also,  where 
available,  this  description  shall  include 
compensation  levels  of  appropriate  em¬ 
ployee  units  (or,  where  appropriate,  the 
employees  in  such  unit)  in  comparable 
jobs  in  nearby  firms.  The  report  filed 
shall  also  demonstrate  that  the  estab¬ 
lishment  of  the  entity  and  such  plans, 
practices,  or  programs  was  not  for  the 
purpose  of  circumventing  the  intent  of 
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the  wage  and  salary  stabilization  pro¬ 
gram  and  are  not  unreasonably  incon¬ 
sistent  with  the  standards  and  goals  of 
the  Economic  Stabilization  Program. 

(2)  Incorporation  of  an  existing  pro¬ 
prietorship  or  partnership. — For  pur¬ 
poses  of  this  section,  the  incorporation 
of  an  existing  proprietorship  or  partner¬ 
ship  shall  be  treated  as  the  creation  of  a 
new  organization  subject  to  the  provi¬ 
sions  of  this  paragraph,  and  not  as  a 
change  in  organization  form  subject  to 
the  provisions  of  paragraph  (c)  of  this 
section. 

(c)  Changes  in  organization  form 
(.other  than  mergers  and  similar  reor¬ 
ganizations) . — If  an  employer  is  doing 
business  in  a  particular  organizational 
form  and  thereafter  reorganizes  and 
conducts  its  business  in  a  different  or¬ 
ganizational  form  and,  before,  after,  or 
as  part  of  and  on  account  of  such  reor¬ 
ganization  establishes  new  incentive 
compensation  plans  or  practices,  sales  or 
commission  plans  or  practices,  or  pro¬ 
duction  incentive  programs  which  are 
successors  to  plans,  practices,  or  pro¬ 
grams  in  effect  before  such  reorganiza¬ 
tion  and  which  operate  under  the  pro¬ 
visions  of  this  subpart,  it  shall,  within 
90  days  after  such  reorganization  file  in 
report  form  all  such  plans,  practices,  or 
programs  with  the  Council.  The  re¬ 
port  filed  shall  in  detail  describe  such 
plans,  practices,  or  programs  including 
the  amount  of  each  item  of  actual  or 
anticipated  compensation  (including 
items  described  in  §  152.123)  with  respect 
to  each  appropriate  employee  unit  (or, 
where  appropriate,  the  employees  in 
such  unit) .  Also,  when  available,  this  de¬ 
scription  shall  include  compensation 
levels  of  appropriate  employee  units  (or, 
where  appropriate,  the  employees  in 
such  unit)  in  similar  positions  in 
the  predecessor  organization  (or  organi¬ 
zations)  prior  to  the  reorganization.  The 
report  filed  shall  also  demonstrate  that 
the  reorganization  and  establishment  of 
such  plans,  practices,  or  programs  were 
not  for  the  purpose  of  circumventing  the 
intent  of  the  wage  and  salary  stabiliza¬ 
tion  program  and  are  not  unreasonably 
Inconsistent  with  the  standards  and  goals 
of  the  Economic  Stabilization  Program. 
For  purposes  of  this  paragraph  a  plan, 
practice,  or  program  is  considered  as  a 
“successor”  to  another  plan,  practice,  or 
program  where  such  plan,  practice,  or 
program  does  not  increase  the  aggregate 
amount  of  compensation  that  would  have 
otherwise  been  granted  (whether  or  not 
currently)  a  plan,  practice,  or  program 
unit  without  taking  the  reorganization 
into  account.  Plans,  practices,  or  pro¬ 
grams  which  are  not  successor  plans, 
practices,  or  programs  shall  be  consid¬ 
ered  as  new  plans,  practices,  or  programs 
subject  to  the  provisions  of  §  152.128 

(d)(1). 

(d)  Mergers  and  similar  reorganiza¬ 
tions. — If  an  employer  merges  with,  or 
otherwise  acquires,  another  business,  en¬ 
terprise,  partnership,  corporation,  asso¬ 
ciation,  or  any  other  organization,  such 
employer  may  continue  its  incentive 
compensation  plans  and  practices,  sales 
or  commission  plans  and  practices,  and 


production  incentive  programs  pursuant 
to  the  applicable  provisions  of  this  sub¬ 
part  and  the  employees  of  such  other 
organization  may  be  added  to  such  plans, 
practices,  or  programs  pursuant  to  the 
applicable  provisions  of  this  subpart.  The 
employer  may  continue  the  incentive 
compensation  plans  and  practices,  sales 
or  commissions  plans  and  practices,  and 
production  programs  of  such  other  orga¬ 
nizations  pursuant  to  the  applicable  pro¬ 
visions  of  this  subpart  and  the  employees 
of  the  employer  may  be  added  to  such 
plans,  practices,  or  programs  pursuant  to 
the  applicable  provisions  of  this  subpart. 
Plans,  practices,  or  programs  which  are 
not  successor  plans,  practices,  or  pro¬ 
grams  within  the  meaning  of  paragraph 
(c)  of  this  section  shall  be  considered 
as  new  plans,  practices,  or  programs  sub¬ 
ject  to  the  provisions  of  §  152.128(d)  (1). 
Employers  who  wish  to  combine  plans, 
practices,  or  programs  on  account  of 
such  a  merger  shall  submit  such  com¬ 
bined  plans,  practices,  or  programs  to 
the  Council  for  prior  approval. 

(e)  Carryover  of  attributes. — For 
purposes  of  this  subpart,  a  change  in 
organizational  form  described  in  para¬ 
graph  (c)  or  (d)  of  this  section  shall  not 
affect  the  applicable  attributes  of  the 
employer,  such  as  appropriate  employee 
units,  plan,  practice,  or  program  units, 
executive  control  groups,  plan,  practice, 
or  program  years,  or  control  years.  Such 
attributes  shall  be  carried  over  by  the 
employer  undertaking  such  a  change  in 
form,  unless  otherwise  clearly  required 
by  the  organizational  change. 

§  152.130  Executive  control  groups. 

(a)  Scope. — This  section  establishes 
special  mandatory  rules  with  respect  to 
pay  adjustments  made  to  members  of 
executive  control  groups  and  is  applica¬ 
ble  to  such  pay  adjustments  in  any  firm 
unless  such  pay  adjustments  are  exempt 
under  the  provisions  of  subpart  D  or  E 
of  this  part.  The  rules  provided  in  this 
section  are  in  addition  to  any  rules  pro¬ 
vided  elsewhere  in  this  title  with  respect 
to  pay  adjustments  to  members  of  ap¬ 
propriate  employee  units  or  to  members 
of  plan,  practice,  or  program  units.  To 
the  extent  that  the  provisions  of  this 
section  are  inconsistent  with  any  other 
provision  of  this  title,  the  provisions  of 
this  section  shall  control;  however,  see 
§  152.133(d)  for  the  effect  of  outstanding 
decisions  and  orders. 

(b)  Designation  of  executive  control 
group. — (1)  General  rule. — Every  firm 
shall  designate  one  executive  control 
group,  which  shall  consist  of — 

(1)  All  officers  of  the  firm  (regardless 
of  amount  of  salary  or  other  remunera¬ 
tion)  ;  and 

(ii)  All  employee  directors  of  the  firm 
whose  aggregate  direct  remuneration 
from  the  firm,  (or  in  the  case  of  an 
affiliated  group  of  entities,  from  any  or 
all  such  entities  of  which  such  firm 
is  the  parent)  including  salary,  fees, 
perquisites,  per  diem  reimbursement, 
and  other  forms  of  remuneration,  indi¬ 
vidually  exceeds  $30,000  In  the  fiscal 
year. 

(2)  Special  rules  with  respect  to  desig¬ 


nation  of  executive  control  group. — (i) 
An  executive  control  group  may  consist 
of  employees  who  are  members  of  the 
same  appropriate  employee  unit  (but  not 
necessarily  all  of  the  members  of  such 
appropriate  employee  unit)  or  members 
of  more  than  one  appropriate  employee 
unit. 

(ii)  If,  in  an  unincorporated  firm, 
none  of  those  persons  who  perform 
duties  corresponding  to  officers  receives 
wages  and  salaries,  such  firm  shall  not 
be  required  to  designate  an  executive 
control  group. 

(iii)  A  person  residing  and  employed 
abroad  whose  pay  adjustments  are  ex¬ 
empt  pursuant  to  §  152.31(b)  shall  not 
be  a  member  of  an  executive  control 
group. 

(c)  Definitions. — For  purposes  of  this 
section — 

(1)  “Officer”  means  a  president,  vice 
president,  treasurer,  secretary,  comp¬ 
troller,  or  any  other  employee  who  per¬ 
forms  for  a  firm,  whether  incorporated 
or  unincorporated,  functions  correspond¬ 
ing  to  those  performed  by  the  foregoing 
officers.  In  the  case  of  a  firm  subject  to 
the  Rules  and  Regulations  issued  by  the 
United  States  Securities  and  Exchange 
Commission,  the  term  “officer”  means  the 
same  as  in  Rule  3b-2  of  such  Rules  and 
Regulations,  and  a  person  who  is  not 
an  officer  under  such  Rule  shall  not  be 
considered  an  officer  for  purposes  of  this 
section,  even  if  his  remuneration  is  re¬ 
ported  on  proxy  statements  under  the 
Rules  and  Regulations  of  the  Securities 
and  Exchange  Commission.  The  term 
“officer”  shall  ordinarily  exclude  subordi¬ 
nates  and  assistants  to  the  foregoing  of¬ 
ficers  (e.g.,  assistant  vice  presidents)  and 
employees  in  equivalent  positions  (e.g., 
second  vice  presidents)  and  those  em¬ 
ployees  (regardless  of  title)  whose  duties 
principally  involve  the  rendering  of 
services  to  selected  clients  or  customers 
of  the  firm. 

(2)  “Employee  director”  means  a  di¬ 
rector  of  a  firm  who  is  an  employee  of 
such  firm.  In  the  case  of  an  affiliated 
group  of  entities,  the  term  means  a  di¬ 
rector  of  a  parent  who  is  an  employee 
of  any  of  such  entities  of  which  such  firm 
is  the  parent. 

(3)  “Fiscal  year”  means  a  firm’s  cus¬ 
tomary  12-month  fiscal  accounting  year. 

(4)  “Fiscal  base  date”  means,  with 
respect  to  a  fiscal  year,  the  day  before 
the  first  day  of  such  fiscal  year. 

(5)  “Base  year”  means  the  same  as  in 
§  152.124(c)  (5)  (ii)  (D)  or  §  152.125(c) 
(5)(ii)D),  whichever  is  applicable. 

(6)  “Base  period”  means,  at  the  elec¬ 
tion  of  a  firm — 

(i)  The  last  4  consecutive  plan  or 
practice  years  ending  prior  to  Novem¬ 
ber  14,  1972,  for  which  there  have  been 
payments  under  an  incentive  compensa¬ 
tion  plan  or  practice  prior  to  Novem¬ 
ber  14,  1972;  or,  if  payments  have  been 
made  prior  to  November  14,  1972,  with 
respect  to  fewer  than  4  consecutive  plan 
or  practice  years  ending  prior  to  Novem¬ 
ber  14, 1972,  such  lesser  number  of  years; 
or 

(ii)  The  most  recent  plan  or  practice 
year  ending  prior  to  August  29,  1973,  for 
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which  a  payment  has  been  made  prior  to 
such  date. 

(7)  “Firm”  means  the  same  as  in 
§  152.2,  except  that  the  term  does  not 
include  an  individual,  or  State  and  local 
governments  or  any  agencies  or  instru¬ 
mentalities  thereof,  and  except  that  in 
the  case  of  an  affiliated  group  of  entities 
the  term  shall  mean  each  parent. 

<8>  “Affiliated  group  of  entities”  means 
a  parent  and  those  entities  directly  or 
indirectly  controlled  by  the  parent. 

(9)  “Parent”  means — 

(1)  A  person  that  is  not  controlled, 
directly  or  indirectly,  by  another  per¬ 
son;  or 

(ii)  A  person  that  is  controlled,  di¬ 
rectly  or  indirectly,  by  another  person, 
if — 

(A)  Such  controlling  person  is  an  in¬ 
dividual,  group  or  entity  whose  owner¬ 
ship  interest  with  respect  to  such  con¬ 
trolled  person  is  essentially  of  an  invest¬ 
ment  nature; 

(B)  Such  controlling  person  is  a 
foreign  entity  (i.e.,  is  located  outside  the 
several  States  and  the  District  of 
Columbia) ; 

(C)  The  management  and  policies  of 
such  controlled  person  are  directed  by 
its  officers  and  board  of  directors  (or 
similar  governing  body)  without  active 
continuous  participation  by  such  con¬ 
trolling  person; 

(D)  The  relationship  between  such 
persons  was  created  or  redefined  pri¬ 
marily  for  the  purpose  of  circumventing 
the  application  of  the  rules  in  this  part; 
or 

<E)  Such  controlled  person  is  the  is¬ 
suer  of  securities  registered  pursuant  to 
Section  12  of  the  Securities  Exchange  Act 
of  1934. 

<d)  Limitation  on  salary  increases.  (1) 
General. — Except  as  provided  in  para¬ 
graph  (d)  (3)  of  this  section,  the  average 
group  salary  rate  with  respect  to  an  ex¬ 
ecutive  control  group  in  a  fiscal  year  shall 
at  no  time  exceed  105.5  percent  of  the 
average  group  salary  rate  determined 
with  respect  to  the  exe'utive  control 
group  on  the  fiscal  base  date  (at  the 
salary  rates  in  effect  on  such  date) ,  com¬ 
puted  in  accordance  with  the  provisions 
of  paragraph  (d)(2)  of  this  section. 

(2)  Computation  of  average  group 
salary  rate,  (i)  General. — The  average 
group  salary  rate  shall  be  expressed  in 
terms  of  dollars  per  year,  and  shall  be 
determined  by  constructing  a  fraction, 
the  numerator  of  which  shall  be  the  sum 
of  the  annual  base  salaries  with  respect 
to  the  positions  in  the  executive  control 
group,  and  the  denominator  of  which 
shall  be  the  number  of  positions  in  such 
group. 

(ii)  Rules  with  respect  to  changes  in 
composition  of  group. — For  purposes  of 
the  computation  of  increases  in  the 
average  group  salary  rate  set  forth  in 
this  subparagraph  (but  not  in  the  case 
of  alternative  computations  made  pur¬ 
suant  to  paragraph  (d)  (3)  of  this  sec¬ 
tion),  the  following  rules  shall  apply — 

(A)  If,  during  a  fiscal  year,  a  position 
is  deleted  from  an  executive  control 
group,  such  position  and  the  base  salary 
for  such  position  shall  be  excluded  from 


the  computation  of  the  average  group 
salary  rate  with  respect  to  the  fiscal  base 
date.  For  purposes  of  the  preceding  sen¬ 
tence,  a  position  shall  not  be  considered 
deleted  from  the  executive  control  group 
if  such  position  is  vacant  but  is  expected 
to  be  filled  within  a  reasonable  time. 

(B)  If,  during  a  fiscal  year,  a  new  posi¬ 
tion  is  added  to  an  executive  control 
group,  and  such  position  is  actually  filled 
during  the  fiscal  year,  such  position  and 
the  base  salary  for  such  position  shall  be 
included  in  the  computation  of  the 
average  group  salary  rate  with  respect 
to  the  fiscal  base  date.  For  purposes  of 
the  preceding  sentence,  a  position  shall 
be  considered  filled  only  if  an  employee 
actually  performs  work  in  such  position 
during  the  fiscal  year.  The  rules  in 
§  201.62  of* this  title  shall  apply  with 
respect  to  the  determination  of  base 
salary  for  a  new  position. 

(C)  If,  during  a  fiscal  year,  solely  as  a 
result  of  retrospective  recomputations  re¬ 
quired  under  paragraphs  (d)  (2)  (ii)  (A) 
and  (B)  of  this  section,  the  average  group 
salary  rate  is  determined  to  exceed  105.5 
percent  of  the  average  group  salary  rate 
determined  with  respect  to  the  fiscal  base 
date,  then  no  further  salary  increase  may 
be  put  into  effect  in  the  executive  control 
group  with  respect  to  the  fiscal  year. 

(iii)  Promotions. — For  purposes  of  the 
computation  of  increases  in  the  average 
group  salary  rate  set  forth  in  this  sub- 
paragraph.  no  exclusion  shall  be  made  for 
increases  attributable  to  promotions.  The 
preceding  sentence  shall  not  apply  to 
alternative  computations  made  pursuant 
to  paragraph  (d)  (3)  of  this  section. 

(3)  Alternative  computation  of  wage 
and  salary  increases. — For  purposes  of 
this  paragraph,  and  in  lieu  of  the  com¬ 
putation  provided  in  paragraph  (d)(2)  of 
this  section,  a  firm  may  elect  to  treat  an 
executive  control  group  as  though  such 
group  were  a  separate  appropriate  em¬ 
ployee  unit.  If  such  an  election  is  made, 
wage  and  salary  increases  in  such  group 
with  respect  to  a  fiscal  year  shall  not  ex¬ 
ceed  the  general  wage  and  salary  stand¬ 
ard,  applied  to  a  base  compensation  rate 
computed  for  such  group  with  respect  to 
the  fiscal  base  date.  Such  base  compen¬ 
sation  rate  shall  incorporate  an  average 
straight-time  hourly  rate  determined 
with  respect  to  the  employees  who  are 
members  of  such  group,  and  an  average 
hourly  rate  of  employer  contributions  to 
fringe  benefits  (both  included  and  quali¬ 
fied)  attributable  to  such  employees.  The 
computation  of  increases  in  the  base 
compensation  rate  shall  be  made  in  ac¬ 
cordance  with  the  provisions  of  subpart 
E  of  part  201  of  this  title,  as  applicable, 
and  shall  be  recorded  on  the  Council’s 
Form  PB-3.  However,  the  computation 
of  increases  in  the  average  straight-time 
hourly  rate  shall  in  all  cases  be  made  in 
accordance  with  the  method  prescribed 
in  §  201.57  of  this  title.  The  provisions  of 
this  subparagraph  shall  not  operate  to 
permit  any  actual  change  of  appropri¬ 
ate  employee  units  and  do  not  affect  any 
other  provisions  of  this  part.  (See  para¬ 
graph  (j)  of  this  section.) 

(4)  Excess  amounts. — For  purposes 


of  this  paragraph,  if  a  member  of 
an  executive  control  group  receives  a 
payment,  award,  or  grant  of  an  item 
of  incentive  compensation  which  is 
charged  as  a  wage  and  salary  increase 
pursuant  to  §  152.124(d)  (2)  (ii)  or 
§  152.125(d)  (2)  (ii)  (applicable  only  to 
coextensive  units),  or  pursuant  to  any 
other  regulation  or  order  under  the  Eco¬ 
nomic  Stabilization  Program,  the  amount 
of  such  payment,  award,  or  grant  so 
charged  shall  be  treated  as  an  increase 
in  annual  base  salary  during  the  fiscal 
year  in  which  such  payment,  award,  or 
grant  is  made.  However,  for  purposes  of 
this  paragraph,  such  amount  shall  not  be 
treated  as  part  of  annual  base  salary  in 
determining  the  average  group  salary 
rate  or  base  compensation  rate  on  a  fiscal 
base  date  with  respect  to  the  succeeding 
fiscal  year. 

(5)  Salaries  received  with  respect  to 
other  positions. — For  purposes  of  this 
paragraph,  the  base  salary  of  a  member 
of  an  executive  control  group  shall  be 
deemed  to  include  the  salaries  received 
by  such  member  with  respect  to  all  posi¬ 
tions  occupied  by  such  member  in  the 
firm  (or,  in  the  case  of  an  affiliated  group 
of  entities,  in  all  such  entities  of  which 
such  firm  is  the  parent) .. 

(6)  Existing  contracts. — For  purposes 
of  this  paragraph,  a  base  salary  received 
by  a  member  of  an  executive  control 
group  pursuant  to  an  existing  contract 
(as  defined  in  8  152.122(c))  shall  be  ex¬ 
cluded  from  the  computation  of  the 
average  group  salary  rate  (or  alternative 
base  compensation  rate  and  increases 
therein).  Further,  such  member’s  posi¬ 
tion  shall  not  be  considered  as  part  of  the 
executive  control  group  for  purposes  of 
computing  increases  in  such  rates.  Pay¬ 
ments  received  pursuant  to  such  an 
existing  contract  shall  remain  subject  to 
review  by  the  Council,  which  may  by 
order  direct  the  repayment  of  all  or  a 
portion  of  such  payments,  or  impose  such 
other  requirements  or  conditions  as  are 
reasonable  and  appropriate  to  accom¬ 
plish  the  purposes  of  the  Economic  Sta¬ 
bilization  Program. 

(e)  Limitation  on  incentive  compen¬ 
sation — (1)  General.  Payments,  awards, 
or  grants  of  incentive  compensation  pur¬ 
suant  to  incentive  compensation  plans  or 
practices  subject  to  the  provisions  of 
§  152.124  or  §  152.125,  made  with  respect 
to  a  fiscal  year  with  respect  to  employees 
who  are  members  of  an  executive  con¬ 
trol  group,  shall  not  exceed  an  amount 
which  is  equal  to  the  product  of  the  al¬ 
lowable  amount  for  the  plan  or  practice 
unit  (determined  pursuant  to  §  152.124 
or  §  152.125,  as  applicable,  and  after  ad¬ 
justment  for  changes  in  composition  of 
the  plan  or  practice  unit  required  by 
§  152.124(c)  (3)  (ii)  or  8  152.125(c)(3) 
(ii))  and  the  apportionment  factor  for 
the  plan  or  practice  determined  pursuant 
to  paragraph  (e)  (2)  of  this  section. 

(2)  Apportionment  factor. — For  pur¬ 
poses  of  this  paragraph,  an  apportion¬ 
ment  factor  for  an  incentive  compensa¬ 
tion  plan  or  practice  shall  be  computed 
by  constructing  a  fraction,  the  numera¬ 
tor  of  which  shall  be  the  total  (not  an 
annual  average)  of  payments,  awards  or 
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grants  pursuant  to  such  plan  or  practice 
made  to  the  executive  control  group  with 
respect  to  the  base  period,  and  the  de¬ 
nominator  of  which  shall  be  the  total 
(not  an  annual  average)  of  payments, 
awards,  or  grants  pursuant  to  such  plan 
or  practice  made  to  all  employees  in  the 
plan,  practice  or  program  unit  with  re¬ 
spect  to  the  base  period. 

(3)  Limitations  applicable  to  each  plan 
or  practice. — The  limitations  set  forth  in 
subparagraph  (e)  (1)  of  this  section  shall 
apply  separately  to  each  incentive  com¬ 
pensation  plan  or  practice  administered 
by  a  firm  (or  in  the  case  of  an  affiliated 
group  of  entities,  by  any  such  entity) 
which  affects  a  member  of  an  executive 
control  group. 

(4)  Excess  amounts. — Notwithstanding 
the  provisions  of  paragraph  (e)(1)  of 
this  section,  if  an  amount  of  incentive 
compensation  is  permitted  to  be  charged 
as  a  wage  and  salary  increase  with  re¬ 
spect  to  an  appropriate  employee  unit 
pursuant  to  §  152.124(d)  (2)  (ii)  or  §  152.- 
125(d)(2)(h),  members  of  an  executive 
control  group  who  are  members  of  such 
unit  may  receive  a  portion  of  the  amount 
so  charged.  The  maximum  amount  of 
such  portion  shall  be  computed  by  multi¬ 
plying  the  total  amount  so  charged  (with 
respect  to  the  appropriate  employee  unit) 
by  the  apportionment  factor  determined 
pursuant  to  paragraph  (e)(2)  of  this  sec¬ 
tion.  Payment  of  such  amount  to  mem¬ 
bers  of  the  executive  control  group  shall 
be  subject  to  the  provisions  of  para¬ 
graphs  (d)(1)  and  (4)  of  this  section. 

(f)  Reporting. — (1)  Timing  of  report. — 
A  firm  which  derives  annual  sales  or 
revenues  (as  defined  in  5  152.2)  in  excess 
of  $250  million  (including,  in  the  case 
of  an  affiliated  group  of  entities,  the 
sales  or  revenues  attributable  to  all  such 
entities  of  which  such  firm  is  the  parent) 
shall  submit  a  report  to  the  Council 
not  later  than  10  days  after  any  payment, 
award,  or  grant  of  any  item  of  incentive 
compensation  subject  to  §  152.124  or 
§  152.125  is  made  with  respect  to  a  mem¬ 
ber  of  an  executive  control  group.  If  no 
payments,  awards,  or  grants  are  made 
with  respect  to  a  fiscal  year  pursuant  to 
an  incentive  compensation  plan  or  prac¬ 
tice  subject  to  §  152.124  or  §  152.125,  such 
a  firm  shall  submit  a  report  to  the  Coun¬ 
cil  not  later  than  30  days  after  the  end  of 
such  fiscal  year. 

(2)  Content  of  report. — A  report  re¬ 
quired  under  this  paragraph  shall  relate 
to  the  fiscal  year  with  respect  to  which 
the  payment,  award,  or  grant  of  an  item 
of  incentive  compensation  is  made  (or  if 
no  such  payments,  awards,  or  grants  are 
made,  to  the  most  recently  ended  fiscal 
year) .  Such  report  shall  be  submitted  on 
forms  prescribed  by  and  pursuant  to  in¬ 
structions  issued  by  the  Council  and  shall 
contain,  with  respect  to  the  members  of 
the  executive  control  group — 

(i)  Separate  listings  of  aggregate  base 
salaries  for  the  fiscal  year,  and  all  Items 
of  incentive  compensation  under  plans 
or  practices  subject  to  §  152.124  or 
§  152.125  paid,  awarded,  or  granted  with 
respect  to  the  same  fiscal  year; 

(ii)  The  same  information  for  the 
prior  fiscal  year; 


(iii)  A  listing  of  all  increases  in  the 
aggregate  base  salaries  of  members  of 
the  executive  control  group  attributable 
to  promotions  with  respect  to  the  fiscal 
year  and  the  prior  fiscal  year;  and 

(iv)  A  listing  of  all  items  of  deferred 
compensation  payable  to  members  of  the 
executive  control  group  with  respect  to 
the  fiscal  year. 

(3)  Identification  of  individuals. — A 
report  submitted  under  the  provisions  of 
this  paragraph  shall  include  individual 
compensation  data  with  respect  to  all 
employee  directors  that  are  members  of 
the  executive  control  group,  identified  by 
name  and  position,  and  with  respect  to 
the  three  officers,  identified  by  name  and 
position,  whose  aggregate  direct  remun¬ 
eration  most  exceeds  $30,000,  if  any. 
Other  officers  need  not  be  identified  in¬ 
dividually  by  name  or  position,  unless 
such  information  is  requested  by  the 
Council. 

(g)  Recordkeeping. — A  firm  which  de¬ 
rives  annual  sales  or  revenues  (as  defined 
in  §  152.2)  in  excess  of  $50  million  (in¬ 
cluding,  in  the  case  of  an  affiliated 
group  of  entities,  the  sales  or  revenues 
attributable  to  all  such  entities  of  which 
such  firm  is  the  parent)  shall  maintain 
records  sufficient  to  permit  the  submis¬ 
sion  of  a  report  described  in  paragraph 
(f)  of  this  section,  upon  request  by  the 
Council. 

(h)  Exceptions. — An  application  for 
exception  to  the  limitations  imposed 
under  the  provisions  of  paragraph  (d) 
or  (e)  of  this  section  may  be  submitted 
to  the  Council.  Such  an  exception  may 
be  approved  by  the  Council  only  upon  a 
demonstration  of  extreme  hardship  or 
severe  inequity  caused  by  the  applica¬ 
tion  of  such  limitations. 

(i)  Prior  increases,  payments,  awards, 
or  grants.  Notwithstanding  any  other 
provision  of  this  section,  wage  and  salary 
increases  or  payments,  awards,  or  grants 
subject  to  the  provisions  of  this  sub¬ 
part,  lawfully  made  or  put  into  effect 
with  respect  to  members  of  an  execu¬ 
tive  control  group  prior  to  August  29, 
1973,  shall  not  constitute  a  violation 
under  the  Act.  However,  if  such  in¬ 
creases,  payments,  awards,  or  grants  ex¬ 
ceed,  with  respect  to  a  fiscal  year  ending 
on  or  after  August  29,  1973,  the  increase, 
payment,  award,  or  grant  permissible  for 
such  fiscal  year  under  the  provisions 
of  this  section,  then  no  further  increase, 
payment,  award,  or  grant  may  be  made 
or  put  into  effect  with  respect  to  such 
fiscal  year  without  the  prior  approval 
of  the  Council.  Notwithstanding  the  pre¬ 
ceding  sentence,  increases,  payments, 
awards  or  grants  subject  to  the  terms 
of  a  prior  decision  and  order  issued  by 
the  Pay  Board  or  Council  are  subject 
to  the  provisions  of  §  152.133(d). 

(j)  No  effect  on  units. — The  designa¬ 
tion  of  an  executive  control  group  shall 
have  no  effect  on  the  composition  of  an 
appropriate  employee  unit  or  a  plan, 
practice,  or  program  unit.  The  inclusion 
of  an  employee  (or  position)  in  an  execu¬ 
tive  control  group  shall  not  operate  to 
remove  such  employee  (or  position)  from 
an  appropriate  employee  unit  or  from  a 
plan,  practice  or  program  unit.  The  pro¬ 
visions  of  this  section  shall  not  author¬ 


ize  any  change  of  appropriate  employee 
units.  The  limitations  on  compensation 
with  respect  to  executive  control  groups 
shall  be  applied  separately  from  and  in 
addition  to  the  limitations  on  compensa¬ 
tion  with  respect  to  appropriate  em¬ 
ployee  units  set  forth  elsewhere  in  this 
title.  Unless  otherwise  ordered  by  the 
Council,  the  application  of  the  limita¬ 
tions  on  compensation  in  an  executive 
control  group  shall  not  operate  to  limit 
compensation  with  respect  to  members 
of  an  appropriate  employee  unit  who  are 
not  members  of  an  executive  control 
group. 

(k)  Application  illustrated. — The  ap¬ 
plication  of  this  section  may  be  illus¬ 
trated  by  the  following  examples: 

Example  (J). — Firm  A  is  a  bank  and,  as 
is  common  in  the  banking  Industry,  has  20 
employees  who  are  designated  as  vice  presi¬ 
dents  and  who  are  considered  corporate  “of¬ 
ficers”  by  the  bank’s  customers  and  clients. 
However,  15  of  the  vice  presidents  are  pri¬ 
marily  responsible  for  managing  specific 
major  trusts  or  specific  customer  accounts, 
and  their  responsibilities  do  not  ex¬ 
tend  to  general  corporate  management. 
Accordingly,  they  are  not  Included  within 
Firm  A’s  executive  control  group.  The  re¬ 
maining  5  vice  presidents  are  principally  in¬ 
volved  in  general  corporate  affairs.  Accord¬ 
ingly,  they  are  properly  included  within  the 
firm’s  executive  control  group. 

Example  (2). — Employee  A,  a  member  of 
an  executive  control  group,  is  a  participant 
in  an  incentive  bonus  plan  where  the  plan 
unit  and  appropriate  employee  unit  are  co¬ 
extensive.  Pursuant  to  the  plan’s  operation, 
A  receives  $5,000  which,  under  §  152.124 
(d)(2)(H),  is  treated  as  a  wage  and  salary 
increase.  For  purposes  of  computing  the 
average  group  salary  rate  or  alternative  base 
compensation  rate  for  the  executive  control 
group,  A  is  considered  to  have  received  a 
$5,000  salary  increase  during  the  fiscal  year 
in  which  the  $5,000  is  paid.  However,  this 
$5,000  is  excluded  when  A’s  salary  is  com¬ 
puted  for  purposes  of  determining  the  aver¬ 
age  group  salary  rate  or  alternative  .  base 
compensation  rate  on  the  fiscal  base  date 
with  respect  to  the  succeeding  fiscal  year. 

Example  (3). — On  November  1,  1973,  pur¬ 
suant  to  the  requirements  of  §  152.130(b), 
Firm  B  designates  an  executive  control  group 
(ECO)  consisting  of  6  top  management  posi¬ 
tions  in  the  firm.  The  actual  per  annum  base 
salaries  for  positions  in  the  ECQ  on  the  fiscal 
base  date,  December  31,  1972,  were  as 
follows : 


President _ $100,  000 

Executive  vice  president _  80, 000 

Treasurer  _  70, 000 

Vice  president-sales _  60,  000 

Vice  president-manufacturing _  50,  000 

Secretary _  40, 000 


Total _  400,000 


The  average  group  salary  rate  as  of  De¬ 
cember  31,  1972,  for  the  ECO  was  $66,667 
($400,000^-6).  From  January  1  through  Au¬ 
gust  28,  1973,  the  following  personnel  ac¬ 
tions  occurred  within  the  ECG : 

A.  The  incumbent  president  retired,  ef¬ 
fective  March  1,  1973,  and  was  replaced  ef¬ 
fective  the  same  day  by  the  incumbent  ex¬ 
ecutive  vice  president  at  a  base  salary  of 
$90,000  per  annum  (a  reduction  of  $10,000 
per  annum  from  the  base  salary  for  that 
position  on  the  fiscal  base  date) . 

(B)  A  new  employee  was  hired  to  fill  the 
temporarily  vacant  position  of  executive  vice 
president,  effective  April  1,  1973,  at  a  base 
salary  of  $90,000  per  annum  (an  Increase  of 
$10,000  per  annum  over  the  base  salary  for 
that  position  on  the  fiscal  base  date) . 
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C.  The  Incumbent  treasurer  retired  effec¬ 
tive  May  1, 1973,  and  that  position  and  salary 
were  eliminated. 

D.  The  Incumbent  vice  president-manu¬ 
facturing  received  a  base  salary  Increase  of 
$10,000  per  annum,  effective  May  15,  1973. 

E.  The  Incumbent  corporate  secretary  re¬ 
ceived  a  base  salary  Increase  of  $8,000  per 
annum,  effective  June  1, 1973. 

F.  A  new  position  of  vice  president-finance 
was  created  and  an  employee  promoted  from 
without  the  ECG  to  fill  the  position  at  a 
base  salary  of  $50,000  per  annum,  effective 
July  1,  1973.  This  base  salary  was  established 
in  accordance  with  the  provisions  of  §  201.62 
of  this  title. 

The  per  annum  base  salaries  for  positions  In 
the  ECG  on  the  fiscal  base  date,  but  adjusted 
for  additions  and  deletions  pursuant  to 
§  152.130(d)  (2)  (11),  are  as  follows: 


President  _ $100, 000 

Executive  vice  president _  80,  000 

Vice  president-sales _  60, 000 

Vice  president-manufacturing _  50, 000 

Secretary _  40,  000 

Vice  president-finance _  50, 000 


Total _  380, 000 


The  average  group  salary  rate  for  the  ECG 
on  the  fiscal  base  date  after  adjustment  for 
additions  and  deletions  during  the  fiscal  year 
was  $63,333  ($380,000  ;-6) .  The  per  annum 
base  salaries  for  positions  In  the  ECG  at  the 
close  of  the  fiscal  year  ending  December  31, 
1973  (assuming  no  further  actions  affecting 
the  ECG  prior  to  such  date),  are  as  follows: 


President  _ $90,  000 

Executive  vice  president _  90, 000 

Vice  president-sales _  60,  000 

Vice  president-manufacturing _  60,  000 

Secretary _  48, 000 

Vice  president-finance _  50,  000 


Total  . . . .  398,000 


The  maximum  permissible  average  group 
salary  rate  during  the  fiscal  year  1973, 
pursuant  to  §  152.130(d)  (1),  is  $66,816  ($63,- 
333x105.5% ) .  Since  the  actual  rate  achieved 
was  $66,333  ($398,000  :-6) ,  Firm  A  would  be 
In  compliance  with  the  requirements  of 
5  152.130(d)  (1). 

Example  (4) . — On  November  1,  1973,  pursu¬ 
ant  to  the  requirements  of  §  152.130(b) ,  Firm 
C  designates  an  executive  control  group 
(ECG)  of  top  management  positions  In  the 
firm  and  prepares  an  estimate  of  Incentive 
compensation  (IC)  payments  that  may  be 
paid  to  members  of  the  ECG  under  I  152.130 
(e).  Firm  C’s  plan  year  for  IC  payments  Is  a 
calendar  fiscal  year  and  the  plan  Is  one  with 
respect  to  which  IC  payments  have  been 
made  to  the  plan  unit  for  at  least  five  years 
prior  to  the  1973  plan  year.  The  plan  unit  and 
appropriate  employee  unit  are  not  coexten¬ 
sive  within  the  meaning  of  1  152.124(d)(2) 
(11).  IC  payments  to  all  plan  participants 
with  respect  to  the  four  plan  years  ending 
prior  to  November  14,  1972,  were  as  follows: 

1968  plan  year _  $2, 000,  000 

1969  plan  year _  1,  000,  000 

1970  plan  year _  500,  000 

1971  plan  year _  500,  000 


Total _ _  4,  000,  000 

With  respect  to  the  1972  plan  year,  IC  pay¬ 
ments  to  all  plan  participants  totaled  $1,800,- 
000.  Firm  C  estimates  that  pursuant  to  the 
plan,  profits  for  1973  will  generate  a  bonus 
pool  for  the  entire  plan  unit  of  $2,600,000. 
The  computation  of  the  allowable  amount  for 
the  plan  unit  pursuant  to  $S  152.124(c)  (3) 
and  (6)  with  respect  to  the  1973  plan  year  Is 
as  follows: 


Base  year  (1968)  amount _ $2,000,000 

1971  ($2,000,000X105.5%) .  2,110,000 

1972  ($2,110,000X105.5%) _  2,226,000 

1973  ( $2,226,000X  106.6 %  ) .  2,  348,  400 

1973  plan  unit  adjustment  factor 

computed  pursuant  to  §  152.124 

(c)(6) . . .  XI.  013 


Permissible  payment  In  1973 _  2,  378,  900 


Firm  C  made  a  total  of  $400,000  in  bonus 
payments  to  plan  participants  who  occupied 
positions  In  the  ECG  with  respect  to  the  plan 
years  1968  through  1971.  The  firm  made 
$150,000  In  bonus  payments  to  such  plan 
participants  with  respect  to  the  plan  year 

1972.  The  apportionment  factor  with  respect 
to  the  formula  referred  to  In  §§  152.130(e) 
(1)  and  (2)  applicable  to  the  plan  year  1973 
at  the  election  of  Firm  C  would  be  computed 
as  follows: 

§  152.130(c)  (8)  (1)  base  perlod-($400.- 

000 -^$4,000,000)  =0.1 

1  152.130(c)(8)(H)  base  period— ($150,- 

000  4- $1,800 ,000)  =0.083 

Firm  C  elects  the  base  period  referred  to  In 
§  152.130(c)  (8)  (1)  which  produces  the  higher 
apportionment  factor.  Pursuant  to  §  152.130 
(e)(1),  If  the  plan  generates  sufficient  profits 
to  equal  the  permissible  payment  to  the  plan 
unit  for  1973,  members  of  the  ECG  In  Firm  C 
would  be  permitted  to  receive  total  IC  pay¬ 
ments  of  $237,890  ($2,378,900X0.1). 

Example  (5). — Firm  D’s  fiscal  year  Is  the 
calendar  year.  In  January  1973,  Firm  D,  which 
was  subject  to  the  Phase  III  rules  of  self- 
administration,  raised  salaries  for  employees 
who  are  now  Identified  as  members  of  the 
firm’s  executive  control  group.  The  salary 
Increases  resulted  In  an  Increase  of  2%  In  the 
average  group  salary  rate  for  1973.  In  March 

1973,  Firm  D  made  payments  to  participants 
In  Its  Incentive  compensation  plan.  These 
payments  were  In  excess  of  the  allowable 
amount  for  the  plan  (within  the  meaning  of 
{  201.74(c)  of  this  title),  and  the  excess 
amount  resulted  in  an  Increase  In  the  aver¬ 
age  group  salary  rate  (computed  In  accord¬ 
ance  with  §  152.130(d)  (4) )  of  4%.  The  total 
Increase  for  1973  prior  to  August  29,  1973,  Is 
therefore  determined  to  be  6%.  Since  such 
payment  was  not  unlawful  when  made,  no 
repayment  or  salary  refund  Is  required  on  or 
after  August  29,  1973  under  §  152.130.  How¬ 
ever,  since  any  further  salary  increases  after 
August  28,  1973,  would  result  in  an  average 
group  salary  rate  more  than  105.5%  of  the 
rate  in  effect  on  the  fiscal  base  date,  no 
further  salary  Increases  may  be  put  Into 
effect  after  such  date  until  the  beginning 
of  the  next  fiscal  year,  January  1,  1974. 

§  152.131  Slock  option  plans  deemed  to 
be  incentive  compensation  plans  or 
practices  subject  to  §  152.124  or 
§  152.125. 

(a)  Applicability.  (1)  Persons  subject 
to  this  section. — This  section  shall  be 
applicable  to  stock  option  plans  for  all 
nonexempt  firms  whether  subject  to 
self -administration  or  subject  to  manda¬ 
tory  controls  and  to  all  executive  control 
groups  in  the  same  manner  as  if  such 
plans  were  incentive  compensation  plans 
or  practices  under  §§  152.124  and  152.125, 
respectively. 

(2)  Grants  and  exercises  subject  to 
this  section. — This  section  shall  be  ap¬ 
plicable  to — 

(i)  Grants  and  exercises  of  stock  op¬ 
tions  made  on  or  after  August  29,  1973; 
and 

(ii)  Grants  and  exercises  made  with 


respect  to  plan  or  practice  years  which 
end  on  or  after  August  29,  1973. 

(b)  Grant  or  exercise. — Except  for 
stock  options  granted  pursuant  to  the 
provisions  of  §  152.126(b),  the  grant  or 
exercise  of  any  stock  option  under  a 
stock  option  plan  (whether  or  not  such 
plan  operated  under  §  201.35)  failing  to 
meet  the  requirements  of  (A)  through 
(D)  of  §  152.126(c)  (1)  (i)  where  such 
plan — 

(i)  Was  adopted  prior  to  November  14, 
1971,  and  was  in  effect  on  November  13, 
1971,  or 

(ii)  Was  adopted  on  or  after  Novem¬ 
ber  14,  1971,  and  was  approved  by  the 
Pay  Board  or  Council, 

shall  be  deemed  to  be  pursuant  to  the 
operation  of  an  incentive  compensation 
plan  or  practice  subject  to  the  provi¬ 
sions  of  §  152.124  or  §  152.125,  as  appro¬ 
priate.  Except  as  provided  in  §  152.128(b) 
(with  respect  to  replacement  of  stock 
option  plans  under  which  options  cover¬ 
ing  all  of  the  authorized  shares  have 
been  granted),  options  under  stock  op¬ 
tion  plans  adopted  on  or  after  Novem¬ 
ber  14,  1971,  shall  not  be  granted  or  exer¬ 
cised  until  such  plan  is  approved  by  the 
Council  pursuant  to  §  152.128. 

(c)  Valuation  of  stock  options. — For 
purposes  of  paragraph  (b)  of  this  section 
the  value  of  a  stock  option — 

(1)  When  granted  shall  be  an  amount 
equal  to  the  value  of  such  option  at  the 
time  of  grant  (without  taking  into  ac¬ 
count  any  conditions  or  restrictions  im¬ 
posed  under  the  stock  option  or  on  the 
shares  under  option)  determined  as  fol¬ 
lows:  the  sum  of  the  option  premium  plus 
the  excess  of  the  fair  market  value  of 
the  shares  under  option  at  the  time  of 
the  grant  over  the  price  of  the  shares 
under  the  option,  and 

(2)  When  exercised  shall  be  an 
amount  equal  to  the  value  of  such  option 
at  the  time  of  exercise  (without  taking 
into  account  any  conditions  or  restric¬ 
tions  imposed  under  the  stock  option  or 
on  the  shares  under  option)  determined 
as  follows:  the  excess  of  the  fair  market 
value  of  the  shares  under  option  at  the 
time  of  exercise  over  the  sum  of  the 
option  premium  plus  the  fair  market 
value  of  the  shares  under  the  option  at 
the  time  of  the  grant. 

For  purposes  of  this  paragraph  the  term 
“option  premium”  means  the  value  of 
the  shares  under  option.  Such  value  shall 
be  an  amount  equal  to  25  percent  of  the 
fair  market  value  of  the  shares  under 
option  at  the  time  of  grant  without  tak¬ 
ing  into  account  any  conditions  or  re¬ 
strictions  imposed  under  the  stock  option 
or  on  the  shares  under  option. 

§  152.132  Qualified  stock  bonus  plans. 

Stock  bonus  plans  which  meet  the  re¬ 
quirements  of  Section  401(a)  of  the  Code 
shall  not  be  subject  to  the  provisions  of 
this  subpart,  but  shall  be  treated  as  quali¬ 
fied  benefits  in  accordance  with  the  pro¬ 
visions  of  §  201.59  of  this  title.  Non- 
chargeable  employer  contributions  to 
such  qualified  stock  bonus  plans  shall  be 
computed  under  the  rules  applicable  to 
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contributions  to  qualified  deferred  profit 
sharing  plans  set  forth  in  §  201.59(f)  (2) 
of  this  title. 

§  152.133  Prior  decisions  and  orders. 

(a)  General.  This  part  shall  not  op¬ 
erate  to  permit  prospective  payments, 
awards,  or  grants  under  an  executive 
and  variable  compensation  plan,  practice, 
or  program,  where  such  plan,  practice, 
or  program  is  subject  to  a  Pay  Board  or 
Council  decision  and  order,  except  to  the 
extent  consistent  with  such  decision  and 
order. 

(b)  Pay  adjustments  subject  to  self 
administration.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this  sec¬ 
tion,  a  decision  and  order  relating  to 
executive  and  variable  compensation,  not 
affecting  employees  in  the  food,  health 
services,  or  construction  industry,  shall 
be  effective  only  for  payments,  awards, 
or  grants  made  with  respect  to  plan, 
practice,  or  fiscal  years  (as  appropriate) 
which  begin  prior  to  January  11,  1973. 
Where  such  a  decision  and  order  requires 
that  payments,  awards,  or  grants  are  to 
be  charged  as  wages  and  salaries,  and 
such  payments,  awards,  or  grants  are 
made  after  January  10,  1973,  such  pay¬ 
ments,  awards,  or  grants,  together  with 
any  other  wage  and  salary  increases 
subject  to  self -administration,  shall  be 
subject  to  the  general  wage  and  salary 
standard  set  forth  in  §  152.13,  unless 
such  payments,  awards,  or  grants  are 
made  during  a  control  year  covered  by 
a  Pay  Board  or  Council  decision  and 
order  which  limits  wage  and  salary  in¬ 
creases  paid  in  an  appropriate  employee 
unit  which  includes  plan,  practice,  or 
program  participants.  In  such  latter 
cases,  the  payments,  awards,  or  grants 
which  are  to  be  charged  as  wage  and 
salary  increases  may  be  paid  only  to  the 
extent  consistent  with  such  other  deci¬ 
sion  and  order,  as  provided  in  §  152.1 

(b)(2). 

(c)  Pav  adjustments  subject  to  manda¬ 
tory  controls. — Where  a  decision  and 
order  relating  to  executive  and  variable 
compensation  affecting  employees  in  the 
food,  health  services,  or  construction  in¬ 
dustry,  requires  that  payments,  awards, 
or  grants  are  to  be  charged  as  wages  and 
salaries,  then  such  payments,  awards,  or 
grants  made  after  January  10,  1973,  to¬ 
gether  with  any  other  wage  and  salary 
increases,  shall  be  subject  to  the  rules 
for  pay  adjustments  in  the  applicable 
industry,  as  set  forth  in  this  part. 

(d)  Executive  control  groups. — A  deci¬ 
sion  and  order  of  the  Pa-  Board  or  Coun¬ 
cil  issued  prior  to  August  29,  1973,  which 
applies  to  or  affects  members  of  an  ex¬ 
ecutive  control  group  (determined  pur¬ 
suant  to  §  152.130),  shall  remain  in 
effect  with  respect  to  payments,  awards, 
or  grants  of  items  of  incentive  compensa¬ 
tion  with  respect  to  the  plan,  practice,  or 
program  year  covered  by  such  decision 
and  order,  as  provided  in  paragraphs 

(a),  (b)  and  (c)  of  this  section.  Any 
payments,  awards,  or  grants  lawfully 
made  pursuant  to  the  terms  of  such  deci¬ 
sion  and  order  shall  not  constitute  a 
violation  of  the  provisions  of  §  152.130. 


§  152.134  Submissions  to  the  Council. 

Any  prenotification,  report,  or  appli¬ 
cation  under  the  provisions  of  this  sub¬ 
part  must  be  sent  to  Office  of  Wage 
Stabilization,  P.O.  Box  983,  Washington, 
D.C.  20044. 

§  152.135  Executive  and  variable  com¬ 
pensation  guidance.  . 

(a)  Scope. — The  provisions  of  this  sec¬ 
tion  are  applicable  to  pay  adjustments — 

(1)  That  are  subject  to  self-adminis¬ 
tration  under  the  provisions  of  subpart  B 
of  this  part,  and 

(2)  That,  except  in  the  case  of  stock 
option  plans  subject  to  §  152.126,  do  not 
apply  to  or  affect  a  member  of  an  execu¬ 
tive  control  group  (determined  pursuant 
to  §  152.130). 

(b)  Adjustments  subject  to  stand¬ 
ards. — The  rules  contained  in  this  sub¬ 
part,  and  the  guidance  set  forth  in  para¬ 
graph  (c)  of  this  section,  relating  to 
executive  and  variable  compensation, 
should  be  used  in  determining  whether 
payments,  awards,  or  grants  are  charged 
as  wage  and  salary  increases  which, 
when  added  to  other  wage  and  salary  in¬ 
creases,  are  subject  to  the  general  wage 
and  salary  standard  set  forth  in  §  152.13. 
Stock  option  grants  under  plans  which 
meet  all  the  requirements  of  §  152.126 

(c) (l)(i)  should  not  exceed  the  aggre¬ 
gate  share  limitation  applicable  to  such 
plans,  except  to  the  extent  necessary  to 
prevent  gross  inequities,  serious  market 
disruptions,  or  localized  shortages  of 
labor.  Except  as  provided  in  §  152.124 

(d)  (2)  (ii)  and  §  152.125(d)  (2)  (iii),  pay¬ 
ments,  awards,  or  grants  of  items  of  in¬ 
centive  compensation  pursuant  to  plans 
operating  under  §  152.124  or  practices 
operating  under  §  152.125  should  not  ex¬ 
ceed  the  allowable  amounts  determined 
pursuant  to  §  152.124(d)  or  §  152.125(d), 
as  applicable,  except  to  the  extent  neces¬ 
sary  to  prevent  gross  inequities,  serious 
market  disruptions,  or  localized  short¬ 
ages  of  labor. 

(c)  Guidance  for  replacement,  modi¬ 
fied,  and  new  executive  and  variable  com¬ 
pensation  plans.  (1)  General. — The 
guidance  set  forth  in  this  paragraph 
should  be  used  by  employers  subject  to 
self-administration  with  respect  to  the 
implementation  after  January  10,  1973, 
of  replacement,  modified,  or  new  execu¬ 
tive  and  variable  compensation  plans, 
practices,  or  programs  of  the  types  cov¬ 
ered  in  this  subpart.  For  employers  sub¬ 
ject  to  self-administration,  such  imple¬ 
mentation  does  not  require  prior 
approval.  This  paragraph  provides  the 
principles,  policies,  and  conditions  that 
have  been  used  by  the  Pay  Board  and 
Council  in  their  consideration  of  such 
plans,  practices,  or  programs  submitted 
for  approval  since  November  14, 1972. 

(2)  Replacement  incentive  compensa¬ 
tion  plans  or  practices. — When  an  em¬ 
ployer  adopts  a  new  incentive  compen¬ 
sation  plan  or  practice  (other  than  a 
stock  option  plan  which  meets  the  re¬ 
quirements  of  (A)  through  (D)  of 
§  152.126(c)(1)(D)  replacing  such  a  plan 
or  practice  which  has  lapsed  or  termi¬ 
nated  on  account  of  the  operation  of 
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time,  the  new  plan  or  practice  is  not 
considered  to  increase  wages  and  salaries 
if  the  aggregate  amount  of  compensation 
attributable  to  the  new  plan  or  practice 
is  not  an  increase  over  the  aggregate 
amount  which  would  have  been  granted 
under  the  replaced  plan  or  practice  had 
it  not  terminated.  If  the  amount  of  com¬ 
pensation  is  increased  over  that  attrib¬ 
utable  to  the  replaced  plan  or  practice, 
the  amount  in  excess  should  be  treated 
as  an  increase  in  wages  and  salaries. 

(3)  Modified  or  revised  incentive  com¬ 
pensation  plans  or  practices. — When  an 
employer  modifies  or  revises  an  incentive 
compensation  plan  or  practice  (other 
than  a  stock  option  plan  which  meets  the 
requirements  of  (A)  through  (D) 
of  §  152.126(c)  (1)  (i) ) ,  the  modifica¬ 
tion  or  revision  is  not  considered  to 
increase  wages  and  salaries  if  the  aggre¬ 
gate  amount  of  compensation  attributa¬ 
ble  to  the  modified  or  revised  plan  or 
practice  is  not  an  increase  over  the  ag¬ 
gregate  amount  attributable  to  the  plan 
or  practice  had  it  not  been  modified  or 
revised.  If  the  amount  of  compensation 
is  increased  over  that  attributable  to  the 
plan  or  practice  prior  to  modification  or 
revision,  the  amount  in  excess  should  be 
treated  as  an  increase  in  wages  and 
salaries. 

(4)  New  incentive  compensation  plans 
or  practices. — When  an  employer  adopts 
a  new  incentive  compensation  plan  or 
practice  (other  than  a  stock  option  plan 
which  meets  the  requirements  of  (A) 
through  (D)  of  §  152.126(c)  (l)(i>) 
which  is  neither  a  replacement  nor  modi¬ 
fication  or  revision  of  an  existing  plan 
or  practice,  the  amount  granted  with 
respect  to  the  first  12  months  of  the 
operation  of  the  plan  or  practice  should 
be  treated  as  an  increase  in  wages  and 
salaries.  The  amount  so  granted  with 
respect  to  the  first  12-month  period 
should  (within  the  meaning  of  §§  152.124 
(c)(4)  and  152.125(c)(4))  become  the 
“base  year  amount”  for  such  plan  or 
practice  in  computing  the  “allowable 
amount”  with  respect  to  future  plan 
years.  Payments  in  subsequent  plan 
years  that  exceed  the  “allowable  amount” 
should  also  be  considered  an  increase  in 
wages  and  salaries. 

(5)  Special  rules  for  certain  incentive 
compensation  plans  and  practices. — For 
purposes  of  paragraph  (c)  (4)  of  this  sec¬ 
tion,  the  amount  of  certain  types  of 
awards  should  be  determined  as  follows — 

(i)  For  performance  share  awards. — 
In  an  amount  equal  to  the  fair  market 
value  of  the  stock  at  the  time  of  the 
award  assuming  attainment  of  at  least 
75  percent  of  the  performance  goal  allo¬ 
cated  over  the  performance  period. 

(ii)  For  phantom  stock  awards. — In 
an  amount  equal  to  25  percent  of  the  fair 
market  value  of  an  equivalent  number  of 
actual  shares  of  the  employer  at  the 
time  of  the  award. 

(6)  Replacement  stock  option  plans. — 
If  an  employer  subject  to  self-adminis¬ 
tration  adopts  a  new  stock  option  plan 
which  meets  the  requirements  of  (A) 
through  (D)  of  §  152.126(c)  (1)  (i),  and 
the  new  plan  replaces  a  stock  option  plan 
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which  had  met  those  requirements  but 
which  had  lapsed — 

<i)  On  account  of  the  operation  of 
time,  or 

(ii)  Because  all  of  the  authorized 
shares  had  been  the  subject  of  option 
grants,  or 

<iii>  Because  the  authorized  shares 
available  for  award  were  insufficient  to 
grant  options  covering  the  applicable 
aggregate  share  limitation;  then 

for  purposes  of  determining  the  aggre¬ 
gate  share  limitation  applicable  to  the 
new  plan,  the  new  plan  and  the  replaced 
plan  should  be  treated  as  a  single  plan. 

(7)  Modified  or  revised  stock  option 
plans. — If  an  employer  modifies  or  re¬ 
vises  a  stock  option  plan  which  meets  the 
requirements  of  (A)  through  (D)  of 
5  152.126(c)  (1)  (i>,  the  aggregate  shares 
to  be  granted  under  the  modified  or  re¬ 
vised  plan  should  not  exceed  the  aggre¬ 
gate  shares  which  would  have  been 
granted  under  the  plan  had  it  not  been 
modified  or  revised. 

(8)  New  stock  option  plans. — If  an 
employer  adopts  a  new  stock  option  plan 
which  is  neither  a  replacement  nor  a 
modification  or  revision  and  which  meets 
all  the  requirements  of  (A)  through  (D) 
of  §  152.126(c)(1)  (i),  the  aggregate 
share  limitation  for  the  first  fiscal  year  of 
operation  should  be  25  percent  of  the 
number  of  shares  authorized  for  stock 
options  at  the  time  the  plan  was  adopted. 
The  aggregate  share  limitation  for  sub¬ 
sequent  fiscal  years  should  be  determined 
in  accordance  with  the  provisions  of 
§  152.126(d)  (2)  (ii). 

(9)  Replacement  sales  or  commission 
plans  or  practices  and  certain  incentive 


programs. — When  an  employer  adopts  a 
new  sales  or  commission  plan  or  practice 
or  a  production  incentive  program  (other 
than  a  program  described  in  §  201.61  of 
this  title)  replacing  such  a  plan,  prac¬ 
tice,  or  program,  the  payments  under 
the  new  plan,  practice,  or  program  are 
not  considered  to  increase  wages  and  sal¬ 
aries  if  the  aggregate  amount  of  com¬ 
pensation  attributable  to  the  new  plan, 
practice,  or  program  (using  the  new- 
formula  or  method  for  determining  pay¬ 
ments)  is  not  an  increase  over  that 
which  would  have  been  granted  (using 
the  old  formula  or  method  for  deter¬ 
mining  payment)  under  the  plan,  prac¬ 
tice,  or  program  had  it  not  been  termi¬ 
nated.  If  the  amount  of  compensation  is 
increased  solely  due  to  the  change  in 
formula  or  method  for  determining  pay¬ 
ments  over  that  attributable  under  the 
replaced  plan,  practice,  or  program,  the 
amount  in  excess  should  be  treated  as  an 
increase  in  wages  and  salaries  in  the  con¬ 
trol  year  such  amounts  are  paid,  should 
be  apportioned  to  the  appropriate  em¬ 
ployee  units  of  the  plan,  practice,  or 
program  participants  as  provided  in 
§  152.127,  and  should  be  included  in 
the  respective  units’  base  compensation 
for  subsequent  control  years. 

(10)  Modified  or  revised  sales  or  com¬ 
mission  plans  or  practices  and  certain 
incentive  programs. — When  an  employer 
modifies  or  revises  a  sales  or  commission 
plan  or  practice  or  a  production  incentive 
program  (other  than  a  program  de¬ 
scribed  in  §  201.61  of  this  title),  the  pay¬ 
ments  under  the  modification  or  re¬ 
vision  are  not  considered  to  increase 
wages  and  salaries  if  the  aggregate 
amount  of  compensation  attributable  to 


the  modified  or  revised  plan,  practice,  or 
program  (using  the  modified  formula  or 
method  for  determining  payments)  is  not 
an  increase  over  that  which  would  have 
been  granted  (using  the  old  formula  or 
method  for  determining  payments) 
under  the  plan,  practice,  or  program 
had  it  not  been  modified  or  revised.  If 
the  amount  of  compensation  is  increased 
solely  due  to  the  change  in  formula  or 
method  for  determining  payments  over 
that  attributable  under  the  modified  or 
revised  plan,  practice,  or  program,  the 
amount  in  excess  should  be  treated  as 
an  increase  in  wages  and  salaries  in  the 
control  year  such  amounts  are  paid, 
should  be  apportioned  to  the  appropriate 
employee  units  of  the  plan,  practice,  or 
program  participants  as  provided  in 
§  152.127,  and  should  be  included  in  the 
respective  units’  base  compensation  for 
subsequent  control  years. 

(11)  New  sales  or  commission  plans  or 
practices  and  certain  incentive  pro¬ 
grams. — When  an  employer  adopts  a  new 
sales  or  commission  plan  or  practice  or 
production  incentive  program  (other 
than  a  program  described  in  $  201.61  of 
this  title),  which  is  neither  a  replace¬ 
ment,  nor  modification  or  revision,  of  an 
existing  plan,  practice  or  program,  the 
amount  granted  with  respect  to  the  new 
plan,  practice,  or  program  should  be 
treated  as  an  increase  in  wages  and  sal¬ 
aries  in  the  control  year  such  amounts 
are  paid,  should  be  apportioned  to  the 
appropriate  employee  units  of  the  plan, 
practice,  or  program  participants  as  pro¬ 
vided  in  $  152.127,  and  should  be  in¬ 
cluded  in  the  respective  units’  base  com¬ 
pensation  for  subsequent  control  years. 
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COST  OF  LIVING  COUNCIL 

EXECUTIVE  COMPENSATION 
Questions  and  Answers 

These  “Questions  and  Answers”,  which 
are  issued  by  the  Cost  of  Living  Council, 
are  designed  to  provide  immediate  guid¬ 
ance  in  understanding  and  applying  the 
new  executive  compensation  regulations 
(Subpart  K  of  Part  152  of  Title  6  of  the 
Code  of  Federal  Regulations) .  Since  they 
provide  guidance  of  general  applicability 
and  are  subject  to  clarification,  revision, 
or  revocation,  they  do  not  constitute  legal 
rulings  with  respect  to  specific  fact  sit¬ 
uations.  Accordingly,  they  should  not  be 
relied  upon  except  as  general  policy 
guidance. 

(Economic  Stabilization  Act  of  1970,  as 
amended,  Public  Law  92-210,  85  Stat.  743; 
Public  Law  93-28,  87  Stat.  27;  E.O.  11695, 
38  FR  1473;  E.O.  11730,  38  FR  19346;  Cost  of 
Living  Council  Order  No.  14,  38  FR  1489.) 

Issued  in  Washington,  D.C.,  this  25th 
day  of  October  1973. 

John  T.  Dunlop, 

Director. 

Questions  and  Answers 

1.  Q.  Do  the  new  regulations  mean  that 
officers  included  in  an  executive  control 
group  (ECO)  are  removed  from  a  firm’s  pre¬ 
viously  designated  appropriate  employee  unit 
(AEU)  ? 

A.  No.  Firms  have  two  separate  control  and 
reporting  requirements:  (1)  Continue  to  in¬ 
clude  members  of  the  ECO  in  their  present 
AEU  and  report  increases  on  Form  PB-3  if 
such  form  is  otherwise  required  for  an  AEU, 
and  (2)  Report  or  keep  records,  as  appro¬ 
priate,  of  the  required  Information  for  the 
ECO  on  new  forms  soon  to  be  provided  by 
the  Council. 

2.  Q.  If  a  firm  elects  to  treat  Its  ECG  as 
though  it  were  a  separate  AEU  under  the  al¬ 
ternate  computation  rule,  what  methods 
should  be  used  for  allocating  costs  of  bene¬ 
fits  (both  included  and  qualified)? 

A.  Actual  costs  applicable  to  the  ECG  are 
preferred.  However,  if  such  actual  costs  are 
not  avaUable  reasonable  prorations  may  be 
used,  i.e.,  those  benefits  which  are  related  to 
size  of  salary  should  be  prorated  by  salary 
and  those  which  do  not  vary  with  salary 
level  should  be  prorated  by  number  of  em¬ 
ployees  or  other  appropriate  methods.  The 
Form  PB-3  A  may  not  be  used  in  computing 
salary  increases  under  the  alternate  method. 


3.  Q.  If  a  company  employs  a  new  presi¬ 
dent  to  replace  the  current  president  who  will 
retire  later,  what  is  the  effect  on  the  ECO? 
The  old  president  is  appointed  “Vice  Chair¬ 
man  of  the  Board”  pending  his  retirement. 

A.  Essentially  a  new  position  (Vice  Chair¬ 
man  of  the  Board)  has  been  created  in  the 
ECO.  The  salary  of  the  new  position  would 
be  added  to  the  total  of  salaries  in  the  ECO 
with  respect  to  both  the  fiscal  base  date  and 
the  fiscal  year.  If  the  current  president  re¬ 
tires  prior  to  the  end  of  the  fiscal  year,  the 
position  of  Vice  Chairman  of  the  Board 
would  be  deleted  from  total  salaries  for  both 
fiscal  base  date  and  fiscal  year. 

4.  Q.  How  long  may  a  position  be  vacant 
before  it  must  be  deleted  from  the  ECO 
average  group  salary  rate? 

A.  There  is  no  specific  time  period  which 
can  be  applied.  If  the  intent  is  to  fill  the 
vacant  position  within  a  reasonable  time,  the 
salary  should  not  be  deleted  from  the  ECO 
average  group  salary  rate. 

5.  Q.  If  salary  increases  in  excess  of  the 
allowable  amount  of  5.5  percent  have  already 
been  paid  to  members  of  the  ECG  during  the 
calendar  fiscal  year  prior  to  August  29,  1973, 
in  compliance  with  the  regulations  then  in 
effect,  what  action  must  be  taken? 

A.  None  for  those  paid  prior  to  August  29, 
1973.  However  no  additional  increases  may  be 
paid  to  members  of  the  ECG  during  the 
remainder  of  the  fiscal  year  unless  the  Coun¬ 
cil’s  approval  is  obtained.  All  increases  paid 
during  1973  must  be  included  in  establishing 
the  average  group  salary  rate  for  the  follow¬ 
ing  fiscal  year. 

6.  Q.  What  are  reporting  requirements  for 
ECG’s? 

A.  Firms  with  annual  sales  or  revenues  in 
excess  of  $250  million  must  report  to  the 
Council  within  10  days  after  awards  of  in¬ 
centive  compensation  have  been  granted. 
Firms  with  no  incentive  compensation  plans 
or  practices  must  report  within  30  days  fol¬ 
lowing  the  close  of  their  fiscal  year.  Report¬ 
ing  forms  are  expected  to  be  available  short¬ 
ly.  Firms  with  sales  in  excess  of  $50  million 
and  less  than  $250  million  are  required  to 
maintain  appropriate  records  but  have  no 
reporting  requirements.  Firms  with  sales  of 
$50  million  or  less  are  not  required  to  report 
or  keep  designated  records,  but  are  still  sub¬ 
ject  to  the  mandatory  rules  covering  ECG’s. 
Small  business  remain  exempt. 

7.  Q.  Will  information  reported  to  the 
Council  as  to  salaries  and/or  incentive  com¬ 
pensation  be  available  to  or  released  to  the 
public? 

A.  Yes,  to  a  limited  extent.  However,  not 
by  company  or  individual  beyond  what  is  al¬ 
ready  reported  in  Proxy  Statements.  The 
Council  recognizes  the  sensitivity  of  the  re¬ 
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ported  information  and  will  respect  it  as 
such.  Averages  and  aggregates  derived  from 
all  submissions  may  well  be  published  as  a 
means  of  informing  the  public. 

8.  Q.  If  the  application  of  these  regulations 
imposes  serious  inequities  within  the  ECG, 
is  there  opportunity  for  appeal? 

A.  Yes.  Requests  for  exceptions,  supported 
by  evidence  of  such  hardship  or  inequity, 
should  be  submitted  to  the  Office  of  Wage 
Stabilization,  P.O.  Box  983,  Washington,  D.C. 
20044. 

9.  Q.  What  is  the  meaning  of  “coextensive?” 

A.  For  purposes  of  the  regulations  covering 

incentive  compensation  plans  and  practices, 
coextensive  means  "essentially  the  same”.  If 
membership  of  an  AEU  and  participants  in  an 
incentive  compensation  plan  unit  are  iden¬ 
tical,  or  if  all  but  a  few  members  of  the  AEU 
also  participate  in  the  incentive  compensa¬ 
tion  plan,  the  groups  are  coextensive. 

10.  Q.  If  the  membership  in  an  incentive 
compensation  plan  or  practice  unit  is  coex¬ 
tensive  with  the  membership  of  an  AEU,  can 
payments  in  excess  of  the  allowable  amount 
be  charged  as  a  wage  and  salary  increase? 

A.  Yes. 

11.  Q.  If  the  membership  in  an  incentive 
compensation  plan  or  practice  unit  is  coex¬ 
tensive  with  the  membership  of  an  ECG,  but 
not  coextensive  with  the  membership  of  an 
AEU,  can  payments  in  excess  of  the  allowable 
amount  be  charged  as  a  wage  and  salary  in¬ 
crease? 

A.  No. 

12.  Q.  If  doubt  exists  as  to  whether  a  firm’s 
incentive  compensation  plan  or  practice  unit 
is  coextensive  with  an  AEU,  what  recourse 
does  the  firm  have? 

A.  A  ruling  should  be  requested  from  the 
Council  on  the  facts  of  the  particular 
situation. 

13.  Q.  Are  promotions  in  the  ECG  re¬ 
stricted  by  the  new  regulations? 

A.  The  regulations  do  not  limit  promotions 
for  members  of  the  ECG.  The  computation  of 
the  average  group  salary  rate  measures  sal¬ 
aries  paid  for  particular  positions,  rather 
than  salaries  paid  to  individual  employees. 
If  an  employee  is  promoted  from  one  posi¬ 
tion  to  another,  and  the  previously  existing 
salaries  for  the  positions  are  not  changed,  the 
average  group  salary  rate  will  not  increase. 
Therefore,  there  is  no  need  to  make  any  de¬ 
ductions  because  of  the  employee's  promo¬ 
tion.  See  Example  (3)  in  §  152.130(k). 

14.  Q.  If  a  firm  elects  the  alternate  (PB-3) 
computation  of  salary  increases,  are  increases 
attributable  to  promotions  excluded? 

A.  Yes.  The  standard  exclusions  from  the 
computation  of  salary  increases  are  made. 
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